
Residential Tenancies Board

RESIDENTIAL TENANCIES ACT 2004

Report of Tribunal Reference No: TR0518-002972 / Case Ref No: 0218-41141

Appellant Landlord: Larea Fa Dac

Respondent Tenant: Andrew Flanagan

Address of Rented Dwelling: Flat 6, 52 Leinster Road, Rathmines , Dublin 6,

D06NF40

Tribunal: Fintan McNamara (Chairperson)

Maureen Cronin, Louise Moloney

Venue: Tribunal Room, RTB, 2nd Floor, O'Connell Bridge

House, D'Olier Street, Dublin 2,

Date & time of Hearing: 26 July 2018 at 2:30

Attendees: Andrew Flanagan, Respondent Tenant,

Larea Fa Dac, Appellant Landlord

For the Appellant Landlord:

Peter Horgan (Landlord’s Agent)

Ricky Kelly (Solicitor)

Brian Bolger (Architect)

Sean Lorden (Construction Manager)

In Attendance: Stenographers

1. Background:

On 12/02/2018 the Tenant made an application to the Residential Tenancies Board (“the

RTB”) pursuant to Section 78 of the Act. The matter was referred to an Adjudication

which took place on 23/03/2018. The Adjudicator determined that In the matter of Andrew

Flanagan [Applicant Tenant] and Larea Fa Doc [Respondent Landlord], the Residential

Tenancies Board, in accordance with Section 97 of the Residential Tenancies Act, 2004,

determines that:

1. The Notice of Termination served on 15 January 2018 by the Respondent Landlord on

the Applicant Tenant, in respect of the tenancy of the dwelling at Flat 6, 52 Leinster Road,

Rathmines, Dublin is invalid;

2. The Applicant Tenant shall pay any further rent outstanding from 23.03.18 to the

Respondent Landlord at the rate of €540 per month, unless lawfully varied, and any other

charges as set out in the terms of the tenancy agreement, for each month or part thereof,

until such time as he vacates the above dwelling.



Subsequently an appeal was received from the Landlord.

The RTB constituted a Tenancy Tribunal and appointed Maureen Cronin, Louise

Moloney, Fintan McNamara as Tribunal members pursuant to Section 102 and 103 of the

Act and appointed Fintan McNamara to be the chairperson of the Tribunal (“the

Chairperson”).

The Parties were notified of the constitution of the Tribunal and provided with details of

the date, time and venue set for the hearing.

On 26/07/2018 the Tribunal convened a hearing at Dublin, Tribunal Room, RTB, 2nd

Floor, O'Connell Bridge House, D'Olier Street, Dublin 2, , Dublin.

2. Documents Submitted Prior to the Hearing Included:

1. RTB File

3. Documents Submitted at the Hearing Included:

none

4. Procedure:

The Chairperson asked the Parties present to identify themselves and to identify in what

capacity they were attending the Tribunal. The Chairperson confirmed with the Parties

that they had received the relevant papers from the RTB in relation to the case and that

they had received the RTB document entitled “Tribunal Procedures”.

The Chairperson explained the procedure which would be followed; that the Tribunal was

a formal procedure, but that it would be held in as informal a manner as was possible;

that the person who appealed (the Appellant) would be invited to present her case first;

that there would be an opportunity for cross-examination by the Respondent; that the

Respondent would then be invited to present his case, and that there would be an

opportunity for cross-examination by the Appellant.

The Chairperson explained that following this, the parties present would be given an

opportunity to make a final submission.

The Chairperson stressed that all evidence would be taken on oath or affirmation and be

recorded by the official stenographer present and he reminded the Parties that knowingly

providing false or misleading statements or information to the Tribunal was an offence

punishable by a fine of €4,000 or up to 6 months imprisonment or both.

The Chairperson also reminded the Parties that as a result of the Hearing that day, the

Board would make a Determination Order which would be issued to the parties and could

be appealed to the High Court on a point of law only [reference section 123(3) of the 2004

Act].

The Parties giving evidence were then sworn in. The parties were invited to reach a

settlement among themselves but this was declined.



5. Submissions of the Parties:

Appellant landlord's Case:

The Appellant Landlord in evidence given by the agent claimed that attempts to engage

with the Respondent Tenant were unproductive and no agreement was reached He said

the Notice of Termination gave 112 days, was served on the 15th January 2018 and

expired on the 7th May 2018. He said it was served by hand and received by the tenant

who still occupies the dwelling.

He said that the Notice clearly set out the reasons for the termination and he had brought

to the Tribunal two witnesses an Architect and a Construction Manager to support his

evidence.

The Architect giving evidence said he was a member of the RIAI the architects

professional body and director of Architecture at Downey Planning and Architecture. He

explained that he had been engaged by the Landlord two years earlier when the property

was purchased and that it was one of thirty properties .He said his role was to inspect

these buildings, advise on the works that ought to be undertaken by the Construction

Manager,oversee the works and provide certification on completion.

He explained that the house, a pre '63 property, was subdivided into 11 individual units

and had to be completely refurbished. He pointed out that floor boards would have be

lifted, the plumbing overhauled, the kitchens and bathrooms replaced, the wall paper

stripped off and all fixtures and fittings and the fire safety system upgraded. He said that

the ESB and water supply would have to be disconnected for Health and Safety reasons

He claimed that although it was a listed building planning permission was not required in

advance of carrying out the work but period features and existing floor boards would have

to be retained. He stated that the work would take 4-6 months but this could vary from

unit to unit as it was not possible to assess accurately in advance of commencing the

project what the full extent of the work would be.

He pointed out that the property would effectively become a building site for the duration

of the work, that no one could enter the building in advance of notifying the Construction

Manager and without being suitably attired. He stressed that all this was to comply with

Health and Safety regulations.

The Landlord's Agent when questioned said that the work would cost between €200,000

and €300,000 He said that four units including that of the Respondent were still occupied

The Construction Manager said that all beds and furniture had been removed from the

vacant units. He explained that the wall paper had been stripped and that he was ready to

undertake the substantial work once vacant possession had been secured in all the units.

The Landlord's Agent explained that other tenants still in the property were entitled to

longer notice periods and that they had agreed to leave by August. He pointed out that

some works had already commenced.

The Landlord's Solicitor in summation claimed that the provisions laid down by Section 62

of the Act had been fully complied with He acknowledged that the landlord was legally

required to offer the tenant the opportunity to return if the work was completed within 6

months.

He said the Landlord was fully aware of the RTB guidance document in relation to rent

pressure zones and what constitutes substantial refurbishment. He contended that the



evidence submitted at the hearing demonstrated that the works in combination amounted

to substantial refurbishment and that the Tenant had not proved that vacant possession

was unnecessary. .

6: Matters agreed between the Parties

The tenancy commenced on 1.03.13. It is a Part IV tenancy. The rent is €540 per month

and a deposit of €475 was paid to the original landlord.

The Appellant still resides in the dwelling.

The Respondent Tenant's case:

The Respondent Tenant in his evidence said that the house no 52 Leinster Road

Rathmines was sold over a year ago and that it was unclear if there was still a

relationship between the current and previous Landlord.

He said that the relevant date of serving the Notice of Termination was January 15th

2018 and that the program of works should have been laid out and not subsequently be

produced after the notice was served. He said that the burden of proof lay with the

landlord to demonstrate that at the time of serving the notice that plans were in place. He

said that if the landlord now has plans he must serve a new notice.

He disputed the claim that changing bathrooms and kitchens and the other works listed

by the landlord was substantial change as required by the Act before a tenancy can be

terminated. He felt that substantial change meant an attic conversation or an extension to

the property.

He said that upgrading to comply with minimum standards did not constitute substantial

change and that the work could be carried out with the tenant continuing to occupy the

dwelling. He said that the Landlord had interfered with his life and queried the time frame

outlined to carry out the proposed works and suggested that he be required to move out

while the work was going on rather than having his tenancy terminated.

He claimed that the real motive for seeking vacant possession was to raise the rent .He

said that the Landlord had produced no plans but merely gave oral evidence and had

failed to prove that the work was substantial and warranted a termination of the tenancy.

He stated that even if the notice was valid it was premature as the termination date of the

7th May 2018 was well in advance of August 2018 when the works were due to begin and

that other flats would be occupied until that date He pointed out that the adjudicator had

found in his favour and deemed that the Landlord had not demonstrated that vacant

possession was required to do the proposed works

6. Matters Agreed Between the Parties

The tenancy commenced on 1.03.13. It is a Part IV tenancy. The rent is €540 per month

and a deposit of €475 was paid to the original landlord

The Appellant still resides in the dwelling.

7. Findings and Reasons:

7.1 Finding:



The Notice of Termination served on the Respondent Tenant by the Appellant Landlord

on the 15th January 2018 is valid

Reason:

The Residential Tenancies Acts 2004-2017 clearly sets out the grounds whereby a

Landlord can terminate a tenancy.

34.—F48[Subject to section 35A, a Part 4 tenancy] may be terminated by the landlord—

(a) on one or more of the grounds specified in the Table to this section if—

(i) a notice of termination giving the required period of notice is served by the landlord in

respect of the tenancy, and

(ii) that notice of termination cites as the reason for the termination the ground or grounds

concerned and, in the case of paragraph 4, 5 or 6 of

that Table, contains or is accompanied by the statement referred to in that paragraph,

or

(b) irrespective of whether any of those grounds exist, if—

(i) a notice of termination giving the required period of notice is served by the landlord in

respect of the tenancy, and

(ii) that period of notice expires on or after the end of the period of F49[6years] mentioned

in section 28(2)(a) in relation to the tenancy.

5. The landlord intends to substantially refurbish or renovate the dwelling or the property

containing the dwelling in a way which requires the dwelling to be vacated

for that purpose (and, where planning permission is required for the carrying out of that

refurbishment or renovation, that permission has been obtained) and the

notice of termination (the “notice”) contains or is accompanied, in writing, by a

statement—

(a) specifying the nature of the F51[intended works,]

F50[(aa) that, in a case where planning permission has been obtained, a copy of the

planning permission is attached to the notice or statement,
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(ab) that planning permission is not required and he or she has complied with the

requirements of section 35(9)(b), and]

(b) that the landlord, by virtue of the notice, is required to offer to the tenant a tenancy of

the dwelling if the contact details requirement is complied with and the following

conditions are satisfied—

(i) the dwelling becomes available for re letting F50[within the period of 6 months from the

expiry of the period of notice required to be given by the notice, or if a dispute in relation

to the validity of the notice was referred



to the Board under Part 6 for resolution, the final determination of the dispute], and

(ii) the tenancy to which the notice related had not otherwise been validly terminated by

virtue of the citation in the notice of the ground specified

in paragraph 1, 2, 3 or 6 of this Table.

The notice complies with the requirements laid down by the Act. Furthermore the RTB

guidelines in relation to what constitutes substantial refurbishment distinguish clearly

between what is minor and substantial refurbishment .The landlord's agent and the

witnesses present gave compelling evidence that not only was the work substantial but it

would be extremely dangerous to have the property occupied while the works are

ongoing

8. Determination:

Tribunal Reference TR0518-002972

In the matter of Larea Fa Dac (Landlord) and Andrew Flanagan (Tenant) the

Tribunal in accordance with section 108(1) of the Residential Tenancies Act 2004,

determines that:

1 The Notice of Termination served on the 15th January 2018 by the Appellant

Landlord on the Respondent Tenant in respect of the tenancy of the dwelling at Flat 6,

52 Leinster Road, Rathmines, Dublin 6 is valid.

2. The Respondent Tenant and all persons residing in the above dwelling shall vacate

and give up possession of the above dwelling within 28 days of the date of issue of this

Order.

3. The Respondent Tenant shall also pay any further rent outstanding from the 26th

July 2018 at the rate of €540 per month , unless lawfully varied, and any other charges

as set out in the terms of the tenancy agreement for each month or part thereof, until

such time as he vacates the above dwelling.

4. The Appellant Landlord shall refund the entire of the security deposit of €475 to the

Respondent Tenant, upon the Respondent Tenant vacating and giving up possession

of the above dwelling, less any amounts properly withheld in accordance with the

provisions of the Act.

The Tribunal hereby notifies the Residential Tenancies Board of this Determination made on

31/07/2018.

Signed:
Fintan McNamara Chairperson

For and on behalf of the Tribunal.




