Residential Tenancies Board

RESIDENTIAL TENANCIES ACT 2004

Report of Tribunal Reference No: TR0621-004979 / Case Ref No: 0421-68839

Appellant Landlord: Marc Godart

Respondent Tenant: Andre Alex Buchanan., Diana Jere
Address of Rented Dwelling: 1A Emmet Street , Dublin 1, DO1H9F7
Tribunal: Mary Doyle (Chairperson)

Venue:

Date &

Brian Murray, Eoin Byrne
Virtual tribunal via Microsoft Teams

time of Hearing: 06 December 2021 at 2:30pm

Attendees: Marc Godart (Appellant Landlord)

Ingrid Macredo (Appellant
Landlord’s Agent)

Gezim ldrizi ( Appellant Landlord’s
security guard)

Andre Alex Buchanan (
Respondent Tenant)

Diana Jere ( Respondent Tenant)

In Attendance: RTB appointed

1. Bac

logger/stenographer

kground:

On 06 April 2021 the Tenant made an application to the Residential Tenancies Board (“the
RTB”) pursuant to Section 78 of the Act. The matter was referred to an Adjudication which
took place on 28 April 2021. The Adjudicator determined that:

1. The Notice of Termination with a date of service of 24th March 2021, served
by the Respondent Landlord on the Applicant Tenants, in respect of the tenancy of the
dwelling at 1A Emmet Street, Dublin 1, is invalid.

2. The Respondent Landlord shall pay the sum of €10,500 to the Applicant Tenant
Andre Alex Buchanan within 28 days of the date of issue of the Determination Order,
being damages for the consequences of unlawfully terminating the tenancy of the
above dwelling and unlawfully interfering with the Applicant Tenant Andre Alex
Buchanan's right to peaceful and exclusive occupation of the above dwelling;

3. The Respondent Landlord shall pay the sum of €8,500 to the Applicant Tenant
Diana Jere within 28 days of the date of issue of the Determination Order, being
damages for the consequences of unlawfully terminating the tenancy of the above
dwelling and unlawfully interfering with the Applicant Tenant Diana Jere's right to
peaceful and exclusive occupation of the above dwelling.



Subsequently the following appeals was received from the landlord on 08 June 2021. The
grounds of the appeal are Rent arrears, Damage in excess of hormal wear and tear, Anti-
social behaviour, Breach of tenant obligations, Validity of notice of termination (if you are
disputing the validity of a termination notice issued), Unlawful termination of tenancy (lllegal
eviction), Deposit retention, Standard and maintenance of dwelling, Breach of landlord
obligations. The appeal was approved on 07 October 2021.

The RTB constituted a Tenancy Tribunal and appointed Mary Doyle, Brian Murray, Eoin
Byrne as Tribunal members pursuant to Section 102 and 103 of the Act and appointed
Mary Doyle to be the chairperson of the Tribunal (“the Chairperson”).

The Parties were notified of the constitution of the Tribunal and provided with details of the
date, time and venue set for the hearing.

On 06 December 2021 the Tribunal convened a virtual hearing.

. Documents Submitted Prior to the Hearing Included:
1. RTB File

. Documents Submitted at the Hearing Included:

None

. Procedure:

The Chairperson welcomed those participating in the Tribunal and confirmed that it was
being held via Virtual Microsoft Teams. The Chairperson asked the Parties present to
identify themselves and to state in what capacity they were participating in the Tribunal.
The Chairperson confirmed with the Parties that they had received the relevant papers from
the RTB in relation to the case and that they had received the RTB document entitled
“Tribunal Procedures”.

The Chairperson explained the procedure which would be followed; that the Tribunal was
a formal procedure but that hearing would be held as informally as was possible; that the
Appellant Landlord would be invited to present his case first; that there would be an
opportunity for cross-examination by the Respondent Tenants, that the Respondent
Tenants would then be invited to present their case and that there would be an opportunity
for cross-examination by the Appellant Landlord.

The Chairperson explained that, following this, both parties would be given an opportunity
to make final submissions. The Chairperson stressed that all evidence would be taken on
affirmation and be recorded by the official stenographer/recording technician present and
she reminded the Parties that knowingly providing false or misleading statements or
information to the Tribunal was an offence punishable by a fine of €4,000 or up to 6 months
imprisonment or both. The Chairperson also reminded the Parties that as a result of the
Hearing that day, the Board would make a Determination Order which would be issued to
the Parties and could be appealed to the High Court on a point of law only [reference section
123(3) of the 2004 Act].

The Chairperson indicated that the Tribunal would be willing to consider a short
adjournment for the purpose of allowing the parties to try to negotiate, on a without



prejudice basis, a consent settlement of the dispute. The parties indicated that they were
willing to participate in such discussions. After a short adjournment the parties indicated
that they could not reach an agreement and the Tribunal hearing proceeded.

5. Submissions of the Parties:
Landlord’s Submission

The landlord began his submission by stating that he was appealing the decision of the
adjudicator as the amount of money awarded was too high and that this a fresh hearing.
He explained that the dwelling consisted of 5 bedrooms, each one let out to a separate
tenant. The respondent tenants occupied one of the bedrooms. The landlord agreed that
the tenants had paid €600 rent and a deposit of €600 rent to his agent in early December
2020 and that he himself did not meet the tenants at the beginning of the tenancy. The
landlord told the Tribunal that trouble first started after the tenants were asked for a pro rata
payment of €368 in the middle of December 2020. The landlord explained that this pro rata
payment was to ensure that all payments for the dwelling would be made on 15th day of
each month and that the landlord could not be collecting rents on different days for different
rooms. The landlord further stated that the tenants did not understand this concept of
payment for all rooms on the same days, even after 2 months.

When asked by the Tribunal if the tenants were made aware of this pro rata payment before
moving in, the landlord stated that all the information was on a WhatsApp group. The
landlord stated that the tenants had access to this group and access to the agent who
explained everything. When asked by the Tribunal as to whether the tenants had a lease,
the landlord stated that they were provided with one. When asked for a copy of this lease
the landlord stated that he did not provide a copy as it was not signed by the tenants. The
Landlord stated that, after the difficulty with the pro rata payment, no further payments were
made by the tenants. It was the landlord’s understanding that the tenants felt that there was
no landlord and that they did not have to pay rent.

The landlord stated that he made every effort to contact the tenants to discuss matters but
they did everything to block him, they did not call him back or respond to any messages.
The landlord further stated that it was not an easy situation, and that it was a hostile and
aggressive environment. The landlord stated that the first named tenant said when asked
for payment “I'll pay when | get my agreement and get out of my place”. The landlord stated
that he had offered the tenants an agreement but insisted that he had an oral tenancy
agreement with the tenants. The landlord told the Tribunal that they had some deeply
disturbing statements from other tenants in the dwelling of having been beaten up by the
first named tenant. When asked by the Tribunal if he issued a warning letter for anti social
behaviour to the tenants prior to issuing the Notice of Termination, the landlord stated that
he had. However, he could not produce a copy of this notice and there is no copy in any
of the 7 case files submitted to the RTB. When asked as to why he sent a Notice of
Termination giving 7 days notice and addressed to Andre Alex Buchanan, Kingston,
Jamacia, the landlord stated that the tenant had a Jamaican passport and he wanted to
make sure it was received by the right person. He served the notice because the tenants
were aggressive, held parties during covid, smoked weed all the time, hadn’t paid electricity
bills, hadn’t paid rent and they were unwilling to engage in any discussions and it was all
very distressing.



About one month before the tenants vacated the Landlord told the Tribunal that he moved
into the dwelling and was living there. When asked about events on the 8 April 2021 the
landlord told the Tribunal that the Gardai were called to the dwelling by both parties on the
day. The first named tenant was in the dwelling with a friend who had stayed overnight.
The tenant was outside the room and barred the landlord from going in. The landlord stated
that he was accompanied by 3 security men and his own personal security man and they
entered into the room and moved the belongings of the tenants to a van outside. The
Landlord told the Tribunal that he had booked a hotel for a week for the tenants but that the
tenants were not happy with the hotel as they wanted a 5 star hotel. He also told stated
that he offered the tenants accommaodation in another location in Capel Street for a month,
rent free. The landlord stated that he gave the tenants €360 for a hotel and told the Tribunal
that the tenants were happy. The landlord said that the tenants’ belongings were sent to a
storage unit and that he texted the storage locker number to the tenants but they did not
take their belongings.

The landlord was asked under cross examination from Ms Loughlin, Threshold, as to why
he had not attended at the adjudication hearing and referred the landlord to an email he
sent to the RTB on 26 May 2021 Pg. 81 case file 1 where he states that “my concern is
not so much about the work done but about the validity of this process and where it leads
to”. The landlord stated that he did not think it was the right channel as he was living in the
dwelling. Ms Loughlin asked him as a professional landlord why he wouldn’t attend a
hearing. The landlord stated that Green Label Properties Short Lets was the landlord.
When asked by Ms Loughlin if he was the owner of Green Label Properties Short Lets, the
landlord did not respond. The Landlord stated that he didn’t think it applied to this case.
Ms Loughlin put it to him that he had treated the RTB with disdain and that as a professional
landlord it was his obligation to be aware of all matters relating to Residential Tenancies
Act. Ms Loughlin put it to the landlord that it was not a valid notice of termination as he had
not served a warning letter and the landlord replied that he had moved into the dwelling a
month before the 8 April 2020 and that he could come and go as he liked. Ms Loughlin put
it to the landlord that he was obliged by law to attend to RTB hearings and that it was up to
him to choose and he chose not to attend.

Evidence of Witness - Landlord’s Agent

The landlord’s agent began her evidence by stating that she met the tenants on 27
November 2020 when they viewed a room in the dwelling. The tenants moved in on 2
December 2020 having paid €900 on that day and the balance a few days later. All was
well with the tenancy until the matter of the pro rata money arose. The agent explained in
detail many times the reason for the pro rata payment but the tenants would not agree to
pay this amount. After this, the agent told the Tribunal that the first named tenant was
extremely aggressive and intimidating to her and that she told the landlord that she did not
want to go back as she could not do her job. When asked by the Tribunal if she had
informed the tenants about the pro rata payment at the beginning of the tenancy, she stated
that she told them in early December 2020. The agent stated that the tenants denied her
access to the dwelling and that she had prospective tenants who wanted to view the
dwelling. The agent stated that the tenants always wanted to talk about what happened to
them but that she was intimidated and harassed by them. The agent told the Tribunal that
the tenants felt that they could occupy the entire dwelling but in fact they only rented one
room.

Evidence of Withess - Landlord’s Security Man



The landlord’s security man gave evidence by stating that there were many occasions of
anti-social behaviour and the breaking of covid rules with parties of up to 15-20 people in
the room. The security man alleged that the first named tenant had assaulted the Landlord
and broken his glasses. The landlord had to hire security to try and deal with these matters
particularly at the weekends. The security man told the Tribunal that doors were kicked in,
windows broken and he and his men threatened by the first named tenant who once
appeared with a knife. The security man further explained that the first named tenant was
smoking weed all the time. The Gardai were called numerous times and the security man
was told that a person from Northern Ireland for whom there was a bench warrant was in
the dwelling at a party. When asked by the Tribunal as to what had occurred on 8 April
2021, the security man stated that he accompanied the landlord to the dwelling for the
landlord’s safety. There were five more men, in all 7 men arrived at the dwelling on the
morning of 8 April 2020. They removed the belongings of the tenants from the room and
put them into a van outside. The security man said that The Gardai were outside and
observed all the proceedings.

Tenant’s Submission ( Mr Buchanan)

The tenant began his submission by stating that he met Lizzy who he identified as Ingrid
Macredo (Appellant Landlord’s Agent) on 27 November 2020 and agreed to move in on 2
December 2020. He met Lizzy on that day and gave her €900 and asked for a receipt. The
agent told him to take a photo for evidence and he said that he didn’t like that. When he
moved in on 2 December 2020 there was no key for his bedroom door and his door was
open for 15 days. The tenants had to sleep in this room with the door open. The tenant
said that he was appalled by the suggestion of the security guard that he assaulted the
landlord and broken his glasses. This had never happened. The tenant stated that he was
being made out be violent and aggressive. None of this was true. He has been living in
Ireland for 18 years and has no criminal record. The tenant further refuted the security
man’s claim that there were 15-20 people in the dwelling during the covid period and stated
that 4 people were in the dwelling on two occasions only. The tenant explained that they
had no tenancy agreement and that everything was done via a WhatsApp group. When
they were asked for the payment of €368 on 14 December 2020, he felt this to be the last
straw.

The tenant stated that they were harassed every single day, after that, to pay this money
and when the landlord eventually came to the dwelling the tenant did not know he was the
landlord. At this stage he and his co tenant had been looking for another place to go and
they found a place. They asked the landlord for their deposit back but the landlord would
not give them back their deposit. When asked by the Tribunal why he did not pay rent the
tenant stated that he was afraid that the landlord would use his deposit for rent and that all
his stuff would be removed. The tenant further stated that he was threatened every single
day with illegal eviction.

With regard to the pro rata payment he stated that this was not discussed at the
commencement of the tenancy and there was nobody else living in the dwelling. With
regard to the videos submitted to the RTB by the landlord the tenant stated that this showed
4 people coming to the dwelling and not 15-20 as alleged by the landlord. The tenant stated
that the landlord installed security cameras everywhere in the dwelling, at their bedroom
door, at the door of the bathroom, at the door of the kitchen, at the front door, in the hall
and the garden. They had no privacy. When asked was the landlord living in the dwelling



the tenant stated that he was not but that the landlord was there for about two weeks before
the eviction.

On the 8 April 2020, the tenant woke up to a knock on the door. He had a friend staying for
security as his co tenant did not always stay there at night because of all the stress. The
landlord asked him to go the kitchen so they could discuss matters and work things out.
His friend was sitting on the floor and the security men pulled him out of the room and
barred the tenant from accessing the room. The tenant stated that the security men were
drilling the door. All his belongings were moved onto the street outside. When asked by the
Tribunal where he slept that night he stated that he booked into a hotel for 3 nights and
both he and his co tenant are now in homeless accommodation and have been ever since.
The tenant wanted also to clarify that the €360 given to him by the landlord on that day was
in fact his own money that the landlord had taken from his room during the eviction. The
tenant stated that it was the most awful experience with continuous harassment, racial
remarks, abuse from security men, breaking of his window, drilling holes in his door and he
has suffered from stress and anxiety. He has lost earnings due to his inability to complete
work due to his stress levels.

The tenant stated that living in the dwelling was complete hell, and there had been no
privacy. The tenant said that all the rules of the RTB had been broken and the landlord
completely knew what he was doing.

Under cross examination the security man put it to the tenant that he had threatened the
landlord and that he had answered the door carrying a knife and also that he smoked weed.
The tenant responded that the security men were smoking weed in the dwelling and that
he came to the door with a knife in his hand as he was cooking. The tenant was also asked
by the landlord why he did not pick up his belongings and the tenant responded that he
was illegally evicted and was in emergency accommodation and has nowhere to put
anything.

The landlord put it to the tenant that he had offered to allow the tenant to leave the property
and asked him why he did not take up that offer. The tenant replied that the landlord refused
to give him his deposit back.

Tenant’s Submission ( Ms. Jere)

The tenant stated in her evidence that there were cameras everywhere. Because of this
she felt she had no privacy. The tenant stated that many inappropriate remarks were made
to her by maintenance men and security men regarding what was on the security cameras
in the dwelling and she felt scared going to the bathroom. In one of the videos submitted
by the landlord it showed their window being broken and her co tenant running out to see
who had broken the window. She wondered why the culprit who broke the window could
not identified. She agreed with her co tenant that the window was constantly being broken
and doors kicked in and broken. It was extremely disturbing and intimidating.

She explained that she was a front line worker and that sometimes it was easier to sleep
at work then go home due to the stress levels at the dwelling. She was a student and was
having difficulty keeping up with her classes due to the ongoing conflict. The tenant stated
that her co tenant would have somebody stay over with him for security reasons when she
was not there. Both she and her co tenant were subjected also to racist remarks and that
it was complete hell living there.



On the day of 8 April 2020 she was at work but got a taxi as soon as she heard what was
happening. She stated that they were illegally evicted and that this had caused difficulties
for her in her relationship and her work and she also said that she felt she was not able to
give as much to her clients at work due to her stress levels. She further stated that they
have been in emergency homeless accommodation since 8 April 2021.

6. Matters Agreed Between the Parties
The address of the dwelling is 1A Emmet Street, D1, DO1 H9F7
The rent was €600 per month.
The deposit was €600.
The landlord retained the deposit and used it to cover the rental payment for January.
The tenants have vacated the dwelling.
The tenancy commenced on 27 November 2020
The tenancy ended on 8 April 2021

A document purporting to be a Notice of Termination was served on the tenants on 24
March 2021 giving 7 days notice to vacate.

The tenants did not pay any further monies after the initial €1,200 was paid.

7. Findings and Reasons:
Finding 1

There are arrears of rent in the sum of €1,436.76, being rent for two months and twelve
days.

Reason

Both parties agreed that the tenants had not paid rent for February and March 2021. For
the avoidance of doubt the Tenants paid €1,200 on 2nd December which covered the rent
up to and including 2 February 2021. The daily rent is €19.73. The Tenancy commenced
on 27 November 2020 and ended on 8 April 2021. As such, the Tenants owe rent for 4
months and twelve days. The daily rate of rent is €600 x 12 / 365. That equals €19.73. The
total rent owed over the tenancy was thus 4 x €600 plus 12 x €19.73. That is €2,400 plus
€236.76. That is €2,636.76. The deposit and initial rent paid was €1,200. The net figure of
rent owed over the tenancy was thus €1,436.76. In the circumstances where each tenant
is entitled to significant damages, the figure of rent arrears shall be offset against each of
their awards of damages, giving a figure of €718.38 payable by each tenant.

Finding 2
The notice of termination of 24th March 2021 is invalid
Reasons

1. Section 66 of the Act, the minimum period of notice to be provided by the Appellant to
the Respondents was 28 days’ on the date of the service of the notice of termination on
24th March 2021 given the duration of the tenancy.



The notice provided a notice period of 7 days and was invalid on this basis alone. It also
failed to comply with the requirements of section 62(1)(g) of the Act as it failed to inform the
Respondents of their right to refer the notice to the Board. As no valid notice of termination
was served upon the Respondents, the tenancy of the dwelling was not terminated.

The notice was also addressed to Andre Alex Buchanan of Kingston Jamaica. The
Appellant Landlord has submitted a further document that he says was the same notice,
but it does not contain this address. This document is not credible. This calls into question
the credibility of all the documents submitted by the Appellant Landlord and his credibility
generally. He was also evasive in answering questions and refused to answer certain
guestions. This all calls his general credibility into question.

2. Section 12(1)(a) of the Act states:

“In addition to the obligations arising by or under any other enactment, a landlord of a
dwelling shall allow the tenant of the dwelling to enjoy peaceful and exclusive occupation
of the dwelling”

Section 58 of the Act states:

“(1) From the relevant date, a tenancy of a dwelling may not be terminated by the landlord
or the tenant by means of a notice of forfeiture, a re-entry or any other process or procedure
not provided by this Part.

(2) Accordingly, the termination by the landlord or the tenant of—

(a) more beneficial rights referred to in section 26 that the tenant enjoys under a tenancy
than those created by Part 4, or

(b) a tenancy to which section 25 applies, must be effected by means of a notice of
termination that complies with this Part.”

Section 115(3)(a) of the Act states:

“The amount (or, as appropriate, the aggregate of the amounts), other than costs or
expenses of whatsoever kind, that an adjudicator or the Tribunal may direct to be paid to a
party in respect of the matter (or, as appropriate, all of the matters) the subject of a dispute
referred to the Board for resolution shall not exceed— if the amount or amounts consist
solely of damages — €20,000”

By operation of section 12(1)(a) of the Act, the Appellant was obliged to allow the
Respondents peaceful and exclusive occupation of the dwelling for the duration of their
tenancy. The Respondents described events to the Tribunal whereby the Appellant
engaged in repeated breaches of this obligation. Maintenance men and security men
harassed and made demeaning comments about the Respondents. Cameras were
installed by the Appellant in a further breach of the Respondents’ rights. The Tribunal
accepts the evidence of the Respondents with regard to intimidation and harassment and
is satisfied that these events occurred as described given the submissions of the
Respondents. The Tribunal is also satisfied that the Respondents suffered damages as a
result of these unlawful acts by the Appellant.

As noted above, there is no evidence of the service of a valid notice of termination by the
Appellant on the Respondents. The Tribunal accepts that they were forcibly removed from
the dwelling by the Respondent and his agents on 8th April 2021. The Tribunal is satisfied
that these events amounted to a breach of landlord obligations contrary to section 12(1)(a)
of the Act, a tenancy termination not in accordance with section 58 of the Act and an



unlawful eviction. Furthermore the Appellant was not entitled to effect a termination during
the declared emergency period by operation of the Residential Tenancies Act, 2020. The
Tribunals satisfied that the Respondents suffered damages as a result of these unlawful
acts by the Appellant.

The Respondents are entitled to damages arising from the suffering they were caused by
being removed from their dwelling, in egregious breach of their rights under the Act, without
notice, in humiliating and intimidatory circumstances. The Respondents were removed from
the dwelling during an emergency period as defined by the Residential Tenancies Act,
2020. The Appellant was also in fundamental breach of this Act by removing the
Respondents from the dwelling. The Respondents are entitled to damages for the repeated
breaches of section 12(1)(a) of the Act by the Respondent throughout the tenancy.

The Applicants remained in emergency homeless accommodation as of the date of the
Tribunal hearing. Their professional and personal lives have clearly been damaged by the
repeated breaches of obligation by the Appellant. Taking everything into account, the
Tribunal is satisfied that the Respondents are each entitled to damages of €7,500 arising
from the above identified breaches of obligations by the Respondent. The figure of €718.38
owed as rent shall be offset against each of these awards. Given the size of the sum, the
nature of the loss suffered, the right of the Respondent Tenants to a prompt remedy and
the ongoing nature of their loss, these sums should be paid within 21 days of the date of
issue of the determination order of the Board.

For the avoidance of any doubt, the Tribunal is satisfied that there was a tenancy
agreement in this case and that Mr. Godart was the Landlord. The Tribunal does not accept
his general credibility, where he was evasive in answer to multiple questions and where he
has submitted documentation that does not reflect the actual documentation served in this
case. There was no lease in this case; however, the Appellant Landlord cannot benefit from
his own failure to provide a lease and from his failure to inform the Tenants of the exact
identity of the Landlord. The fact he now claims that the Landlord was a limited company,
at this late stage, is simply not credible. The Tribunal is not satisfied that the agreement
was ever a licence agreement or that it does not fall under the jurisdiction of the RTB. The
Appellant Landlord simply cannot be permitted to benefit from the uncertainty created by
his failure to inform the Tenants of the identity of their landlord, or to claim after they moved
into the dwelling that it was in fact a licence, not a tenancy. Given that it was a tenancy, he
had no right to enter the dwelling, repeatedly, during the tenancy, without giving proper
notice and without it being for a valid inspection. Similarly, he had absolutely no right to
move into the dwelling. This constitutes a serious breach of his obligations as a landlord,
in particular the right to peaceful and exclusive occupation.

. Determination:

In the matter of Marc Godart (Landlord) and Andre Alex Buchanan., Diana Jere (Tenant)
the Tribunal in accordance with section 108(1) of the Residential Tenancies Act 2004,
determines that:

1. There are rent arrears in the sum of €1,436.76 in respect of the tenancy of the dwelling
at 1A Emmet Street, Dublin 1, having allowed for the deposit of €600 paid and retained.

2. The Notice of Termination with a date of service of 24th March 2021, served by the
Appellant Landlord on the Respondent Tenants, in respect of the tenancy of the dwelling
at 1A Emmet Street, Dublin 1, is invalid.



3. The Appellant Landlord shall pay the sum of €6,781.62 to the Tenant Andre Alex
Buchanan being damages of €7,500 minus €718.38 for rent arrears within 28 days of
the date of issue of the Determination Order, being damages for the consequences of
unlawfully terminating the tenancy of the above dwelling and unlawfully interfering with
the Respondent Tenant Andre Alex Buchanan's right to peaceful and exclusive
occupation of the above dwelling;

4. The Appellant Landlord shall pay the sum of €6,781.62 to the Tenant Diana Jere being
damages of €7,500 minus €718.38 for rent arrears within 28 days of the date of issue of
the Determination Order, being damages for the consequences of unlawfully terminating
the tenancy of the above dwelling and unlawfully interfering with the Respondent Tenant
Diana Jere’s right to peaceful and exclusive occupation of the above dwelling;

The Tribunal hereby notifies the Residential Tenancies Board of this Determination made on
12 December 2021.

M o T il

Mary Doyle Chairperson
For and on behalf of the Tribunal.

Signed:




