Residential Tenancies Board

RESIDENTIAL TENANCIES ACT 2004

Report of Tribunal Reference No: TR0523-006253 / Case Ref No: 1122-81441

Appellant Landlord: OLI Property Rentals Limited

Respondent Tenant: James Murphy

Address of Rented Dwelling: 30 Barrow Hall, Mountgarrett, New Ross, County
Wexford

Tribunal: Eoin Byrne (Chairperson)

Anne Leech, Peter Shanley

Venue: Virtual
Date & time of Hearing: 12 September 2023 at 10:30 a.m.
Attendees: For the Appellant Landlord:

Katie Hodgins (OLI Property Rentals Limited).
For the Respondent Tenant:
James Murphy (Respondent Tenant).

In attendance: RTB appointed stenographer/logger.

1. Background:

On 23 November 2022, the Landlord made an application to the Residential Tenancies
Board (“the RTB”) pursuant to s. 76 of the Residential Tenancies Act 2004, as amended
(“the Act”). The matter was referred to adjudication which took place on 14 April 2023. The
adjudicator determined that:

“1. The Notice of Termination served on the 10th October 2022, on behalf of the Applicant
Landlord, on the Respondent Tenant, in respect of the tenancy of the dwelling at Apartment
30 Barrow Hall, Mountgarrett, New Ross, Co Wexford, is invalid.

2. The Respondent Tenant shall pay the total sum of €4,125 to the Applicant Landlord, in
16 consecutive monthly payments of €250 on the 28th day of each month , followed by one
payment of €125 in the immediately following month, commencing the next month after the
issue of the Determination Order, being rent arrears up to the 14th April 2023, the date of
the adjudication, in respect of the tenancy of the above dwelling.

3. The Respondent Tenant shall pay any rent outstanding from the 14th April 2023, at the
rate of €975 per month unless lawfully varied, and any other charges as set out in the terms
of the tenancy agreement for each month or part thereof, until such time as he vacates the
above dwelling.

4. The Applicant Landlord shall refund the entire of the security deposit of €1,125 to the
Respondent Tenant, on gaining vacant possession of the above dwelling, less any amounts
properly withheld in accordance with the provisions of the Act.”



Subsequently a valid appeal was received from the Landlord by the RTB on 15 May 2023
and thereafter approved by the Board. The RTB constituted a Tenancy Tribunal (“the
Tribunal”) and appointed Eoin Byrne, Anne Leech and Peter Shanley as Tribunal members,
pursuant to ss. 102 and 103 of the Act and appointed Eoin Byrne to be the chairperson of
the Tribunal (“the Chairperson”).

On 21 August 2023, the parties were notified of the constitution of the Tribunal and provided
with details of the date, time and contact details for the virtual hearing. On 12 September
2023, the Tribunal convened a virtual hearing at 10:30 a.m. using Microsoft Teams.

. Documents Submitted Prior to the Hearing Included:

RTB Tribunal case files.

. Documents Submitted at the Hearing Included:

There was no further documentation submitted at hearing.

. Procedure:

The Chairperson asked the parties present to identify themselves and to identify in what
capacity they were attending the Tribunal. The Chairperson confirmed with the parties that
they had received the relevant papers from the RTB in relation to the case and that they
had received the RTB document entitled “Tribunal Procedures”.

The Chairperson explained the procedure which would be followed. In particular, he
outlined that the Tribunal was a formal procedure but that it would be held in as informal a
manner as was possible, that the party who appealed (the Appellant Landlord) would be
invited to present their case first, that there would be an opportunity for cross-examination
by the Respondent Tenant, that the Respondent Tenant would then be invited to present
his case, and that there would then be an opportunity for cross-examination on behalf of
the Appellant Landlord. The Chairperson explained that following this, both parties would
be given an opportunity to make a final submission. He reminded the parties that the
hearing was a de novo hearing.

The Chairperson stressed that all evidence would be taken on affirmation and be recorded
by the official stenographer present and he reminded the parties that knowingly providing
false or misleading statements or information to the Tribunal was an offence punishable by
a fine of €4,000 or up to 6 months imprisonment or both.

The Chairperson also reminded the parties that as a result of the hearing that day, the
Board would make a Determination Order which would be issued to the parties and could
be appealed to the High Court on a point of law only. Prior to commencing evidence, the
Chairperson reminded the parties that it was open to them to reach an agreement. The
Chairperson advised the parties of the benefits of reaching an agreement and advised them
that any agreement reached would be capable of being confidential while retaining the
enforceability of an order of the RTB. The Chairperson indicated that, if the parties wished
to discuss matters among themselves, the Tribunal would rise and allow them to discuss
matters. The parties availed of the opportunity but were unable to reach an agreement.



All parties intending to give evidence entered an affirmation. The Tribunal asked the parties
what matters could be noted as agreed. The matters referred to below were noted as
agreed.

5. Submissions of the Parties:
Appellant Landlord’s case:

The Appellant Landlord’s representative outlined that a warning letter was served on 30
August 2022 in respect of rent arrears, and followed by a notice of termination on 10
October. She outlined that they had tried to agree an instalment plan but the plan was not
followed and arrears were not cleared. She accepted that the arrears demanded in the
warning letter were then €1,305 and that the total amount of €1,070 was received in the
period between service of the warning letter and service of the notice of termination.

She submitted that the Appellant Landlord appealed owing to errors in the adjudicator’s
report, in particular where the notice of termination had been served on the RTB. In that
respect, she relied upon the emails sent and the acknowledgement received from the RTB
in this respect, as submitted to the Tribunal. She indicated that the RTB also acknowledged
receipt of the warning letter but that that acknowledgement had not been submitted to the
Tribunal, given that it had been accepted by the adjudicator that the letter had been
submitted to the RTB.

In respect of enforcement, she submitted that the Appellant Landlord was satisfied with an
instalment plan but primarily sought vacant possession of the dwelling.

In respect of the issues raised by the Respondent Tenant, she noted that photographs of
the dwelling as it appeared at the commencement of the tenancy had been submitted to
the Tribunal, along with electrical inspection documentation. She also outlined that there
was no referral to HAP until after the service of the notice of termination.

Respondent Tenant’s case:

The Respondent Tenant outlined that the payment plan agreed was only agreed on the
basis that matters that required repair would be repaired. He outlined that there was no
running hot water in the dwelling for over a year, that there was damp, that there were
broken floor boards, that part of the ceiling had fallen down on their young child, that a
shower door was broken, and that the Appellant Landlord had never once fixed anything.
He indicated that he stopped paying rent because the Appellant Landlord had promised to
fix items and had not done so. He also indicated that he had applied for HAP and that he
was in the position he was in where the rent is €250 per week and his income is only €300
per week for himself and two children, leading to the position in which he found himself.

6. Matters Agreed Between the Parties:

The parties agreed that the address of the dwelling is 30 Barrow Hall, Mountgarrett, New
Ross, Co. Wexford, that the tenancy commenced on 19 June 2020, that rent was initially
€850 per month but increased to €975 per month from 19 October 2022, that the
Respondent Tenant remains in occupation of the dwelling, that a warning letter was served
on 30 August 2022, that a notice of termination was served on 10 October 2022 and that
no rent had been paid since January 2023, such that the current figure of arrears, including
the full rent due on 19 August 2022, was €9,000.
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7. Findings and Reasons:

Having considered all of the documentation before it and having considered the evidence
presented to it by the parties, the Tribunal's findings and reasons therefor are set out
hereunder.

Finding 1: The Tribunal finds that there are currently rent arrears in the amount of
€8,826.25, to the date of the Tribunal hearing.

Reasons: Under s. 16(a) of the Act, a tenant has an obligation to pay rent as and when it
falls due. The parties accept that no rent has been paid since early 2023, in accordance
with the statement of account submitted on behalf of the Appellant Landlord. However,
where the tenancy has been validly terminated, as found below, the Tribunal may only
calculate rent to the date of the Tribunal hearing. The figure of €9,000 claimed included the
full rent due on 19 August 2023. The arrears up to that payment were €8,025. The Tribunal
may only award the additional rent on a pro rata basis from 19 August to 12 September
2023, being 25 days inclusive of both dates. The daily rent is €975 x 12 / 365, equalling
€32.05. 25 days rent is thus €801.25. Adding that to the existing arrears gives a total figure
of arrears of €8,826.25.

This is the sum that is owed to the Appellant Landlord. The Tribunal cannot take account
of the deposit at this stage. In terms of payment of the sum due, the Tribunal is satisfied
that it should be paid by way of instalments, given the size of the sum and the evidence
relating to the means of the Respondent Tenant, coupled with the submissions made by
the Appellant Landlord at the hearing. In terms of the size of the instalments, balancing
these considerations, and the right of the Appellant Landlord to a prompt remedy, the
Tribunal is satisfied that the sum should be paid by way of 25 monthly instalments, giving
a figure of €353.05 per month. However, in the event of any default in payment, there
should be no further forbearance, and the full amount then outstanding should become due
and owing.

Finding 2: The Tribunal finds that the deposit in respect of the dwelling was €1,125.

Reasons: The evidence before the Tribunal shows that a deposit of €1,125 was paid. This
sum has been claimed consistently throughout the dispute by the Appellant Landlord. It
does not appear to have been disputed at the adjudication hearing, from the report
available. There is no indication of a greater deposit having been paid. What is shown is
that there was an administration fee related to certain payments being made from the
Respondent Tenant’s salary. It is possible that it was this that lead to the confusion over
the amount of the deposit. In any event, in the absence of any objective evidence of a
greater deposit than €1,125 being paid (whether by way of payslips or bank statements or
otherwise), and where the Appellant Landlord has been consistent throughout the process
as to the amount of the deposit, the Tribunal must find that the relevant amount of the
deposit was €1,125. It was open to the Respondent Tenant to submit any documentation
he may have had showing that a greater amount was paid. None has been submitted. In
all those circumstances, the Tribunal is satisfied that the amount of the deposit was €1,125.

Accordingly, when the dwelling is vacated, this sum should be refunded to the Respondent
Tenant, less any amounts properly withheld in accordance with the provisions of the Act.
For the avoidance of doubt, while it could be the case that the deposit or part thereof may
potentially be offset against the payment of rent arrears and the instalments outlined above,
retention of the deposit or part thereof towards rent should be discounted from the total



figure owed but shall not be counted as payment or part-payment of any instalments due,
as outlined above.

Finding 3: The Tribunal finds that the notice of termination served on 10 October 2022 by
the Appellant Landlord on the Respondent Tenant was valid.

Reasons: A tenant has an obligation under s. 16(a) of the Act to pay rent. Where a tenant
does not pay rent, a landlord may terminate a tenancy. Under para. 1A of the Table to s.
34 of the Act, a landlord may terminate such a tenancy where they have complied with
specific requirements relating to warning the tenant. These requirements are provided for
under s. 67(3) of the Act.

In effect, this requires two steps to be taken. The first is that a warning letter be served on
both the tenant and the Board. In this case, that was done by warning letter of 30 August
2023. While the Tribunal does not have sight of the notification to the Board or the
acknowledgement by the Board of service of this warning letter, the adjudicator’s report
notes that this was confirmed to the adjudicator. As such, the Tribunal accepts that the
Board was notified as required. The Respondent Tenant also accepts that he received the
warning letter.

The Tribunal accepts that this warning letter was valid. It outlined an amount of arrears that
was outstanding at that time, specifically €1,305. It notified the Respondent Tenant that if
the arrears were not paid, a notice of termination would be served. In the period between
the service of the warning letter and the service of the notice of termination, the accounts
provided show that the sum of €1,070 was paid. This is less than the amount of arrears
demanded. While there may have been discussions in respect of a payment plan and
possible part-adherence to such a plan, there is no evidence that the warning letter was
ever withdrawn.

The next matter then relates to the notice of termination. There can be no dispute as to the
fact that the warning letter was not complied with by the Respondent Tenant. The Tribunal
accepts that the notice of termination was not served until after the relevant warning period
had expired. In light of the documentation now provided, not before the adjudicator, the
Tribunal is satisfied that this notice was also served on the RTB. In accordance with s. 39A
of the Act, where a landlord serves a notice of termination, a copy must also be served on
the Board on the same date it is served on the tenant. The Tribunal has received a copy of
the email sent on behalf of the Appellant Landlord and the acknowledgement received from
the Board. Accordingly, the Tribunal accepts that the notice was also served on the Board.

The notice in this case provided in excess of the required notice period of 28 days, in that
it provided 31 days’ notice. The notice was properly served, by hand and post (and also by
email), on the date of service, and it was accepted by the Respondent Tenant that he
received the notice. The Tribunal thus accepts that the notice was served in accordance
with the Act. On its face, the notice complies with s. 62 of the Act, in terms of the contents
of the notice and outlined the basis for the service of the notice. The winter emergency
period protections, provided for by the Residential Tenancies (Deferment of Termination
Dates of Certain Tenancies) Act 2022, did not apply to terminations where there was a
breach of obligations by a tenant under s. 16, of the sort in this case, under s. 2(2) of that
Act. As such, the Tribunal is satisfied that the notice of termination was valid. It complied
with all the requirements of the Act. As such, it should be given effect to by the Board.

In terms of the period provided for vacation, the Tribunal must have regard to the length of
time for which the Respondent Tenant has now been overholding and must have regard to
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the right of the Appellant Landlord to a prompt remedy. With those considerations in mind
and having regard to the obvious difficulties involved in a young family vacating their home,
but also having regard to the amount of the rent arrears, the Tribunal is satisfied that the
dwelling should be vacated within 21 days of the date of issue of the determination order
of the Board.

Finding 4: Matters relating to the condition of the dwelling and relating to HAP were not
properly before the Tribunal and no finding is made on the merits of these issues.

Reasons: The initial application in the present case was brought by the Appellant Landlord.
No issues in respect of HAP or the maintenance of the dwelling were raised at any stage
prior to adjudication. The Appellant Landlord was not on notice that those issues could be
considered at that stage. As such, the adjudicator in the present case could not consider
those issues, as a matter of fair procedures. Any party to any case is entitled to some notice
of what issues may be considered, in order to prepare properly for such a hearing. Where
the issues were not before the adjudicator, they cannot properly form part of the appeal
before the Tribunal. Similarly, in the absence of any objective evidence as to the condition
of the dwelling during the tenancy (other than one electrical report, submitted by the
Appellant Landlord), or as to when and how complaints were made, or as to when any
requests were made in respect of HAP, the Tribunal cannot make any findings in respect
of these issues. The photographs of the condition of the dwelling at the commencement of
the tenancy are not particularly relevant to a claim of a failure to comply with obligations in
respect of issues arising during the tenancy.

Further, in any event, the Tribunal in the present case cannot make findings in respect of
any alleged breaches of obligation by the Appellant Landlord relating to HAP. Those are
issues for the Workplace Relations Commission, and this Tribunal cannot make any
findings as to whether or not there was a breach of the Equality Act 2000, as amended, in
respect of what is known as the housing assistance ground. That is a separate matter for
a separate body.

Similarly, the Tribunal’s findings in this case cannot be read as a finding on the merits of
the claim made by the Respondent Tenant that the Appellant Landlord was in breach of
obligations in respect of the maintenance of the dwelling. The Tribunal cannot make any
findings, positive or negative, where there was no proper first-instance determination of
those matters. The initial application in this case related solely to rent arrears and
overholding, and those were the only matters before the adjudicator. It was open to the
Respondent Tenant to raise a separate dispute in respect of the standards and
maintenance of the dwelling, or to notify the Appellant Landlord that those issues provided
a defence to the Appellant Landlord’s claim, but it was not open to him to raise those issues
for the first time at the adjudication hearing, in particular in the absence of any objective
evidence as to the issues being raised. The matters were thus not before the adjudicator
in any way. As such, they cannot form part of any appeal to the Tribunal.

Accordingly, the findings made by the Tribunal are that there are rent arrears as outlined,
that these should be paid by way of instalments as outlined, that the notice of termination
served is valid, and that the dwelling should be vacated within 21 days of the date of issue
of the determination order of the Board. These were the matters properly before the
Tribunal and in respect of which the Tribunal was entitled and indeed required to make
findings.



8. Determination:

In the matter of OLI Property Rentals Limited, Appellant Landlord, and James Murphy,
Respondent Tenant, the Tribunal, in accordance with s. 108(1) of the Residential
Tenancies Act 2004, determines that:

1. The notice of termination with a date of service of 10 October 2022, served by the
Appellant Landlord on the Respondent Tenant, in respect of the tenancy of the dwelling
at 30 Barrow Hall, Mountgarrett, New Ross, Co. Wexford, is valid.

2. The Respondent Tenant and any other persons residing in the above dwelling shall
vacate and give up possession of the above dwelling within 21 days of the date of issue
of the determination order of the Board.

3. The Respondent Tenant shall pay the total sum of €8,826.25 to the Appellant
Landlord, by way of 25 consecutive monthly instalments at the rate of €353.05 per
calendar month, on or before the 28th day of each month, the first payment of €353.05
to be made in the month after the issue of the determination order. This sum represents
rent arrears of €8,826.25, in respect of the tenancy of the above dwelling.

4. The enforcement of the determination order for such payment of €8,826.25 shall be
deferred and the total sum owing will be reduced by the cumulative sum paid, in monthly
instalments, by the Respondent Tenant to the Appellant Landlord, on or before each
due date, until such time as the total sum of €8,826.25 has been paid in full.

5. For the avoidance of doubt, any default in the payment of any of the monthly
instalments due shall act to cancel any further deferral and the balance due at the date
of any such default shall immediately become due and owing to the Appellant Landlord.

6. The Respondent Tenant shall also pay any further rent outstanding from 13
September 2023, being the day after the Tribunal hearing, at the rate of €975 per month
or proportionate part thereof at the rate of €32.05 per day (being €975 x 12/ 365), unless
lawfully varied, and any other charges as provided for under the terms of the tenancy
agreement for each month or part thereof, until such time as the above dwelling is
vacated by the Respondent Tenant and any other persons residing therein, in
accordance with paragraph 2 above.

7. The Appellant Landlord shall refund the security deposit of €1,125 to the Respondent
Tenant, on gaining vacant possession of the dwelling in accordance with paragraph 2
above, less any amounts properly withheld in accordance with the provisions of the Act.

The Tribunal hereby notifies the Residential Tenancies Board of this Determination made on
13/09/2023.

Signed:

Eoin Byrne, Chairperson
For and on behalf of the Tribunal.



