
Residential Tenancies Board 

RESIDENTIAL TENANCIES ACT 2004 

Report of Tribunal Reference No: TR0121-004634 / Case Ref No: 0820-63751 

Appellant Landlord: Fiachra O'Brolchain 

Respondent Tenant: Marc Godart 

Address of Rented Dwelling: 88 Derrynane Square, Innisfallen Parade, Dublin 7  

Tribunal: Andrew Nugent (Chairperson) 
 Eoin Byrne, Helen-Claire O'Hanlon 

Venue: Tribunal Room, Room 5, RTB, O'Connell Bridge 
House, D'Olier Street, Dublin 2 

Date & time of Hearing: 21 April 2021 at 2:30pm 

Attendees: For the Appellant:                                                        
Fiachra O’Brolchain (Appellant Landlord)                         
Vincent Kelly (Appellant Landlord’s Property Agent) 

 For the Respondent:                                                             
No Attendance 

In Attendance: Epiq Global Stenographers 

1.  Background: 

On 10 August 2020 the Applicant Landlord made an application to the Residential 
Tenancies Board (“the RTB”) pursuant to Section 76 of the Residential Tenancies Act, 2004 
(as amended)(“the Act”). The matter was referred to adjudication which took place on 17 
November 2020 and the Adjudicator determined that: 

The Applicant Landlord shall pay the total sum of €1,822.75 to the Respondent Tenant 
within 28 days of the date of issue of the Determination Order, being the unjustifiably 
retained portion of the security deposit of €2,400, having deducted damages of €577.25 for 
breach of the Respondent Tenant’s obligations pursuant to Sections 16(f) and 16(l) of the 
2004 Act, in respect of the tenancy of the dwelling at 88 Derrynane Square, Inisfallen 
Parade, Dublin 7. 

Subsequently an appeal was received from the Appellant Landlord. 

The RTB constituted a Tenancy Tribunal and appointed Eoin Byrne, Helen-Claire O'Hanlon 
and Andrew Nugent as Tribunal members pursuant to Section 102 and 103 of the Act and 
appointed Andrew Nugent to be the chairperson of the Tribunal (“the Chairperson”). 

On 25 March 2021  the Parties were notified of the constitution of the Tribunal and provided 
with details of the date, time and venue set for the hearing. 

On 21 April 2021 the Tribunal convened a hearing by way of Video Conference Tribunal. 



2.  Documents Submitted Prior to the Hearing Included: 

     RTB Tribunal case files.  

3.  Documents Submitted at the Hearing Included: 

Not applicable. 

4.  Procedure: 

Noting that there was no attendance by or on behalf of the Respondent Tenant, the 
Chairperson delayed the start of the hearing. However, on the resumption of the hearing 
there was still no attendance by or on behalf of the Respondent Tenant. Accordingly, having 
allowed ample opportunity for the Respondent Tenant to attend and as no communications 
had been made to the RTB, the Chairperson commenced the hearing and, in doing so, 
asked the Parties present to identify themselves and to identify in what capacity they were 
attending the Tribunal. The Chairperson confirmed with the Parties that they had received 
the relevant papers from the RTB in relation to the case and that they had received the 
RTB document entitled “Tribunal Procedures”. 

The Chairperson explained the procedure which would be followed; that the Tribunal was 
a formal procedure but that it would be held in as informal a manner as was possible; that 
the person who appealed (the Appellant) would be invited to present his case. Thereafter, 
as the Respondent Tenant was not present, the Chairperson indicated that there would be 
no cross-examination by the Respondent as would normally be the case and that the 
Respondent Tenant would not be giving evidence. The Chairperson explained that an 
opportunity for final submissions would also be given.  

The Chairperson stressed that all evidence would be taken on affirmation and would be 
recorded by the official stenographer present and he reminded the Parties that knowingly 
providing false or misleading statements or information to the Tribunal was an offence 
punishable by a fine of up to €4,000 or imprisonment for up to six months or both. 

The Chairperson also reminded the Parties that as a result of the hearing that day, the 
Board would make a Determination Order which would be issued to the Parties and could 
be appealed to the High Court on a point of law only. 

The Chairperson asked were there any queries on the procedures, there were no queries. 

The Parties intending to give evidence took the affirmation and the hearing commenced. 

5. Submissions of the Parties: 

Applicant Landlord’s Case: 

Evidence of Mr. Vincent Kelly  

Mr. Kelly, the Appellant Landlord’s agent, confirmed that he was acting as the managing 
agent of the dwelling. He gave evidence that he discovered, during the course of the 
tenancy, that the Respondent Tenant had sub-let the dwelling without the Appellant 
Landlord’s permission. The Appellant Landlord’s agent stated that he had only discovered 
in May 2020 that this practice was taking place. Specifically, the Appellant Landlord’s agent 
gave evidence that in May 2020 there had been a shortfall of €400 in the monthly rent and 



that, as a result, he had attempted to contact the Respondent Tenant. The Appellant 
Landlord’s agent stated that he had been unable to make contact with the Respondent 
Tenant and that therefore he had called to the dwelling. He detailed that it was at this point 
he had discovered that the Respondent Tenant wasn’t residing in the dwelling and was 
instead running a subletting business from the dwelling.  

The Appellant Landlord’s agent described that a total of seven residents had been residing 
in the dwelling at this time and that bunkbeds and a newly created partition wall had been 
installed in the dwelling. He gave evidence that he spoke with the persons residing in the 
dwelling who stated that they had paid the Respondent Tenant a total of €2,800 by way of 
a security deposit. The Appellant Landlord’s agent stated that, having spoken with the 
Appellant Landlord, he had allowed the persons residing in the dwelling a period of 15 days 
to vacate. On leaving the dwelling, the Appellant Landlord’s agent confirmed that he had 
provided the residents with a sum of €400 from the security deposit paid by the Respondent 
Tenant at the start of the tenancy. 

The Appellant Landlord’s agent gave evidence that the Respondent Tenant had caused 
damage to the dwelling in excess of normal wear and tear. In this regard, he referred the 
Tribunal to the appropriate invoices furnished in advance of the hearing and gave evidence 
in respect of the following items of expenses which he said had been incurred: 

(i) Cleaning fee - €180; 

(ii) Removing the dividing partition wall, repairing the ceiling and refitting the curtain pole 
- €397; 

(iii) Fixing the window - €100, and; 

(iv) Replacing locks and keys - €227. 

The Appellant Landlord’s agent also gave evidence that a sum of €400 had not been paid 
by the Respondent Tenant in respect of the rent for May ’20. He also stated that no rent 
had been paid for the period from 1 June 2020 to 15 June 2020 which equated to a sum of 
€1,200 being half of a month’s rent of €2,400. 

Evidence of Mr. Fiachra O’Brolchain 

Mr. O’Brolchain, the Appellant Landlord, gave evidence that he had decided to rent the 
dwelling as he and his family had moved to Sligo for work reasons. He stated that, in 
addition to the items of damage that had been caused by the Respondent Tenant, certain 
other items in the dwelling had been removed by the Respondent Tenant. Specifically, he 
stated that the beds in the dwelling had been removed and that, as a result, he had been 
required to purchase new beds which had cost him €633. The Appellant Landlord also 
stated that other items such headboards to the beds, a coffee table that had been 
purchased from Habitat and other personal items belonging to the Appellant Landlord and 
his family had been removed and not returned. In this regard, the Appellant Landlord gave 
evidence that the cost of replacing these items was in excess of €500. 

Respondent Tenant’s Case: 

There was no appearance by or on behalf of the Respondent Tenant. 



6. Matters Agreed Between the Parties 

No matters were agreed as there was no appearance by or on behalf of the Respondent 
Tenant. 

7.  Findings and Reasons: 

Having considered all of the documentation before it, and having considered the evidence 
presented to it by the Parties, the Tribunal’s findings and reasons thereof, are set out 
hereunder. 

7.1 Finding: The Tribunal finds that the Respondent Tenant is liable for rent arrears and 
damage caused to the dwelling in excess of normal and wear and that he shall pay the 
Appellant Landlord the sum of  €1,237, being the balance of the total rent arrears and 
damage caused (€3,637) less the security deposit (€2,400). 

Reasons: 

1. Section 12(1)(d) of the Act puts an onus on a Landlord to return a deposit to a Tenant 
promptly. Section 12(4) of the Act sets out three circumstances under which a deposit (or 
part of a deposit) may be retained: (i) where there are rent arrears; (ii) where there has 
been damage in excess of normal wear and tear, and; (iii) where charges payable under 
the lease or tenancy agreement are outstanding. 

2. The onus is on a Landlord to evidence fully why one of the exceptions to the prompt 
repayment of the deposit is fulfilled. 

3. Pursuant to Section 16(a)(i) of the Act, a Tenant must pay to the Landlord, or his 
authorised agent, the rent provided for under the tenancy concerned on the date it falls due 
for payment. 

4. Pursuant to section 16(f) of the Act a tenant must not do anything that would cause 
deterioration in the condition the dwelling was in at the commencement of a tenancy 
disregarding any deterioration owing to normal wear and tear, having regard to the length 
of the tenancy, the extent of the occupation of the dwelling and other relevant factors. 

5. The case made on behalf of the Appellant Landlord was that total rent arrears of €1,600 
had been incurred by the Respondent Tenant, being the shortfall of rent of €400 from May 
2020 and being the rent of €1,200 for the period 1 June 2020 to 15 June 2020. It was also 
claimed on the Appellant Landlord’s behalf that a sum of €400 which had been discharged 
to the persons residing in the dwelling at the relevant time should be refunded. 

6. It was further submitted on the Appellant Landlord’s behalf that the Respondent Tenant 
had been in breach of his obligations by causing damage to the dwelling in excess of normal 
wear and tear. A total sum of €904 was claimed in this regard, resulting from cleaning, 
removing the partition wall, fixing damage to a window and replacing locks and keys. The 
Appellant Landlord also claimed that beds had been removed from the dwelling by the 
Respondent Tenant and that a sum of €633 had been spent on replacements. He further 
claimed that other items, including personal belongings, that had been in the dwelling had 
been removed and had not been returned and that such items had been purchased for well 
in excess of €500. 

7. Firstly, the Tribunal accepts that a security deposit of €2,400 was paid by the 
Respondent Tenant to the Appellant Landlord at the start of the tenancy. Having considered 
the oral evidence presented and the documentation submitted in advance of the hearing, 



the Tribunal is satisfied, on the balance of probabilities, that the Appellant Landlord is 
entitled to the following amounts: 

(i) Balance of Rent for May 2020 - €400; 

(ii) Rent for 1 June 2020 to 15 June 2020 - €1,200; 

(iii) Cleaning fee - €180; 

(iv) Removing the dividing partition wall, repairing the ceiling and refitting the curtain pole 
- €397; 

(v) Fixing the window - €100; 

(vi) Replacing locks and keys - €227; 

(vii) Replacement costs of beds - €633, and; 

(viii) Partial replacement costs of other items such as headboards, a coffee table and 
personal items - €500. 

Total €3,637  

8. The Tribunal finds that the decision to pay the sum of €400 to the residents of the 
dwelling at the relevant time was a decision taken by the Appellant Landlord or his agent 
and is not an expense that can be levied against the Respondent Tenant. Therefore, the 
Tribunal finds that the €2,400 is the applicable amount of the security deposit to be used in 
the terms of determining the final amount that the Respondent Tenant is liable for.  

9. Accordingly, arising from the findings referred to above, the Respondent Tenant is 
liable to pay the Appellant Landlord the sum of €1,237, being the balance of the total rent 
arrears and damage caused, less the security deposit justifiably retained by the Appellant 
Landlord (i.e. €3,637 minus €2,400). 

8.  Determination:  

In the matter of Fiachra O’Brolchain, Appellant Landlord, and Marc Godart, Respondent 
Tenant, the Tribunal, in accordance with Section 108(1) of the Residential Tenancies Act, 
2004, determines that: 

The Respondent Tenant shall pay the total sum of €1,237 to the Appellant Landlord 
within 21 days of the date of issue of the Determination Order, being damages for breach 
of the Respondent Tenant’s obligations pursuant to section 16 of the Act, in respect of 
the tenancy of the dwelling at 88 Derrynane Square, Innisfallen Parade, Dublin 7. 

The Tribunal hereby notifies the Residential Tenancies Board of this Determination made on 
19/05/2021. 

Signed:   
 Andrew Nugent Chairperson 
 For and on behalf of the Tribunal 


