RESIDENTIAL TENANCIES ACT 2004

Private Residential Tenancies Board Tribunal

Report of Tribunal Reference No: TR220/2011/DR18BIR
Case Ref No: DR137/2011

Appellant Landlord: Sean O’ Carroll and ElaineGarroll
Respondent Tenant: Lorraine O’Connor
Address of Rented Dwelling: 2.2 De Bruin Court, ébarry, Waterford

City (“the Dwelling”)

Tribunal: Aidan Brennan (Chairperson)
Cian O Lionain
Ciara Doyle
Venue: Conference Room GO03, Department of the

Environment, Community and Local
Government, Newtown Road, Wexford

Date of Hearing: 16 February 2012 at 2.00 p.m.
Attendees:

For the Appellant: Derek Delan@yandlord’'s Agent)
For the Respondent: Lorraine O’Confibenant)

Matthew O’Connor (Representative)

In Attendance: Gwen Malone Stenographers



1. Background:

1. On 13 January 2011, the Tenant made an applicad the Private Residential
Tenancies Board (“the PRTB”) pursuant to Sectioro7éhe Act. The matter was
referred to an adjudication which took place onJi®y 2011. The Adjudicator
determined that the Respondent Landlords shalthmayotal sum of €660.04 to the
Applicant Tenant, within 14 days from the date s8ue of determination order,
being the entire unjustifiably retained securitpdst of €350.00, plus prepaid rent
of €310.04, in respect of the tenancy of the dwglli2.2 De Bruin Court,
Poleberry, Waterford City. Subsequently a valid egdpwas received from the
landlord/tenant by the PRTB on Adgust 2011.

2. On 31 August 2011 the PRTB constituted a Tendmityunal and appointed Ciara
Doyle, Cian O Lionain and Aidan Brennan as Tribunambers pursuant to
Section 102 and 108 the Act and appointed Ciara Doyle to be the rgdeaison of
the Tribunal (“the Chairperson”). Aidan Brennan veahsequently substituted for
Ciara Doyle as Chairperson.

3 On 25 January 2012 the Parties were notifieti@ttonstitution of the Tribunal
and provided with details of the date, time andueeset for the hearing.

4. On 16February 2012, the Tribunal convened a hearingGfi @m. at Conference
Room GO03, Department of the Environment, Commuaitgl Local Government,
Newtown Road, Wexford

2. Documents Submitted Prior to the Hearingncluded:

PRTB file
3. Documents Submitted at the Hearing Included:
None

4. Procedure:

The Chairperson asked the Parties present (andviieesses) to identify themselves and

to identify in what capacity they were attending thribunal. He confirmed with the

Parties that they had received the relevant papens the PRTB in relation to the case
and that they had received the PRTB document edtiffribunal Procedures”.



He explained the procedure which would be followd#dt the Tribunal was a formal
procedure but that it would be as informal as wassible; that the person who appealed
(the Appellant) would be invited to present thase first including their witnesses; that
there would be an opportunity for cross-examinatimn the Respondent; that the
Respondent would then be invited to present hee,caeluding the evidence of her
witnesses, and that there would be an opportunitgross-examination by the Appellant.
He said that members of the Tribunal might ask tjes of both Parties from time to
time.

The Chairperson explained that following this, tAppellant would be given an
opportunity to make final a submission.

He stressed that all evidence would be taken oh aatl be recorded by the official
stenographer present and he reminded the Partasktiowingly providing false or
misleading statements or information to the Tridwmas an offence punishable by a fine
or up to 6 months imprisonment or both.

He also reminded the Parties that as a resultefHbaring that day, the Board would
make a Determination Order which would be issuethéoparties and could be appealed
to the High Court on a point of law only [referersmetion 123(3) of the 2004 Act].

He asked the Parties if they had any queries aheytrocedure. There were none.

The hearing commenced with the Appellant’s case.
5. Submissions of the Parties:
Appellant Landlords’ Case:

Derek Delaney of Calicon Property Management gaiaeeace to the Tribunal as the
Appellant Landlords’ agent. He said the Respondentant moved in to the dwelling on
the 18" September 2010. He said she signed a fixed teramty agreement with the
Appellant Landlords from®*1September 2010 to 3May 2011. He referred the Tribunal
to a copy of the said tenancy agreement. He saiRéspondent Tenant paid rent of €357
on the 18 September 2010 for the month of September 201®a8io paid a security
deposit of €350. He admitted that at adjudicati@Appellant Landlords had failed to
furnish evidence of the fixed term tenancy agredmen

On the &' October 2010 he said the Respondent Tenant maxeaf the dwelling, due to
what she said were security issues, after her aarvandalised. He said there was nothing
the Appellant Landlords or their agent could hageealto prevent the vandalism to her
car.

He said the Respondent Tenant failed to serveid natice of termination on the
Appellant Landlords as required under Section S@efAct.



He said the Respondent Tenant paid rent for Oct2BE0 as it was automatically
deducted from her account.

Mr. Delaney advised the Tribunal that the dwellivas re-let to a new tenant on™.7
January 2011. He submitted to the Tribunal that#peellant Landlords were owed
£€903.98 by the Respondent Tenant, being 77 dayslvenand owing from*i{November
2010 to 1% January 2011, when the dwelling was re-let.

Respondent Tenant'sCase:

The Respondent Tenant told the Tribunal that sheechinto the dwelling on the 15
September 2010. She said she paid rent of €35@ aadurity deposit of €350 to the
Appellant Landlords’ agent.

On the 2% September 2010 she said her car was damaged plefoning from a
neighbouring apartment. She said she requested G@dtsge from the Appellant
Landlords’ agent as the Gardai wanted to estabtishdentity of the perpetrators.

Initially she was lead to believe that this CCT\btage would be furnished but she was
later told that it was not working.

The Respondent Tenant told the Tribunal that tihene a number of security issues in
relation to the dwelling including a broken lock loer apartment door. She said she had
furnished the Appellant Landlords’ agent with & tédefects in respect of the dwelling
but they had failed to remedy the defects.

On the 28 September 2010 she said she told the Appellandlbeds’ agent that she was
not happy to continue to live in the dwelling. Aat stage she said it was suggested to her
by the Landlords’ agent that she might be able ¢oerinto another dwelling. She said she
would have moved but it was not suggested to hainday the Appellant Landlords’

agent.

On the 4 October 2010 she said she moved out of the dwelBhe said she was
surprised to find that the rent for October 2013 waken from her account.

After she moved out of the dwelling, she said ghanged a meeting with the Appellant
Landlords’ agent but she said he cancelled it Sutem before the meeting was due to take
place even though she had travelled from Wexfo/&erford for the purposes of the
meeting.

She said she did not receive the tenancy agreentent she moved in to the dwelling and
had had to ask for it on many occasions. When guest by the Tribunal she did
however, accept that the copy tenancy agreememshed to the Tribunal was the
tenancy agreement she had signed in respect aftaking.



She said the despite signing a fixed term tenagogement until 3 May 2011, she had
never intended to stay in the dwelling after Decen#t®10. She said she had discussed
her plans to move out in December 2010 with theeippt Landlords’ agent and it had
been agreed with them. When questioned by the albwhy she intended to leave at that
time, she said that her college course was by appent only after Christmas.

She said she had rented other properties from gpeelfant Landlords’ agent on this basis
in the past and the agent was aware of the situatio

Derek Delaney then cross examined the Respond@ainTen her evidence. She admitted
she knew the moving out date on the Lease wadylgtated as $1May 2011 but
proceeded to sign it anyway. He said he disputectldim that any staff member of his
company would allow any tenant to move out befbeeexpiry of a fixed term.

He then asked the Respondent Tenant about the biefects she said she had sent for the
dwelling.

The Respondent Tenant said she couldn’t rememiséeiput the list of defects in writing.
Derek Delaney told the Tribunal that any lists gy email would usually be attended to
without delay but given that the Respondent Tehadtmoved out at such short notice on
this occasion perhaps there wasn’t an opportuaitemedy the defects, particularly if a
written list was not given to his office. He saigl Wwas not aware of any such list having
been furnished.

The Chairperson referred the Respondent Tenahetsignature page of the tenancy
agreement which clearly stated the fixed term térdvm 1°* September 2010 to 31st May
2011, just above the Respondent Tenant’s signgbine confirmed that it was her
signature and the dates of the fixed term werelglstated above her signature.

The Chairperson then asked the Respondent Tenattsivd was looking for from the
Appellant Landlords. She said she was looking fi¥@comprising of €644 for overpaid
rent and her security deposit, together with €2&iadphalf the quote she received for the
repairs carried out to her car after it was varseali

6. Findings of the Tribunal and Reasons Therefor
Having considered all of the documentation befo@nd having considered the evidence

presented to it by the parties, the Tribunal's iimgd and reasons therefore are set out
hereunder.

1. The Tribunal finds the Respondent Tenant breachefixed term tenancy
agreement with the Appellant Landlords.



Reason: The Respondent Tenant vacated the dwelling befweeexpiry of the
fixed term.

2. The Tribunal finds that there was no breach of ll@emd obligations by the
Appellant Landlords.

Reason: No sufficient evidence was furnished to the Tridlum support of this
claim by the Respondent Tenant.

3. The Tribunal finds the Appellant Landlords mitightetheir loss in the
circumstances.

Reason: The Appellant Landlords re-let the dwelling withia reasonable
timeframe following the departure of the Respondasrtant.

4. The Tribunal finds the Respondent Tenant is liabléhe Appellant Landlords for
outstanding rent of €903.98.

Reason: This sum comprises rent due and owing under ittexl fterm tenancy
agreement, from*iNovember 2010 to 17January 2011, when the dwelling was
re-let.

7. Determination:
Ref: TR220/2011/DR137/2011

In the matter of Sean O’Carroll and Elaine O’©drfAppellant Landlords) and Lorraine
O’Connor (Respondent Tenant) the Tribunal in acaocg with section 108(1) of the
Residential Tenancies Act 2004, determines that:

- The Respondent Tenant shall pay the sum of €558.98e Appellant Landlords
within 28 days of the date of issue of this Orde¥ing outstanding rent due of
€903.98, for the early termination of a fixed tetenancy agreement having
deducted the justifiably retained security depo&i€350 in respect of the tenancy
of the dwelling at 2.2 De Bruin Court, Poleberryatétford City.



The Tribunal hereby notifies the Private Residéntieenancies Board of this
Determination made on this ®6ay of February 2012.

Signed:

Aidan Brennan
Chairperson
For and on behalf of the Tribunal.



