RESIDENTIAL TENANCIES ACT 2004

Private Residential Tenancies Board Tribunal

Report of Tribunal Reference No: TR179/2011 /DR26&/. Case Ref No: DR268/2011

Appellant Tenants:

Respondent Landlords:

Address of Rented Dwelling:

Tribunal:

Venue:

Date of Hearing:
Attendees:

For the Appellant Tenants:

For the RespondentLandlords:

In Attendance:

Feargal de Buiteleir and Meljathabhlain

Brian Kelly, Dora Kelly aviithael Kelly.

15A Isoldes Tower, Lovigxchange Street,
Dublin 2. (“the Dwelling”)
John Lynch (Chairperson)

Dervla Quinn
Jim Bridgeman

PRTB, Floor 2, O’Connell Bridge House,
D’Olier Street, Dublin 2.

14 February 2012 at 2.30 p.m.

Feargal de Buitelean@ant)

Brian Kelly (Land)or
Karen Kelly (Witness)

Gwen Malone Stenographers



1. Background:

1. On the & day of February 2011 the Tenants made an appliicatted the 3rd day
of February 2011 to the Private Residential TeremdBoard (“the PRTB”)
pursuant to Section 78 of the Act. The matter vedsrred to an adjudication which
took place on the 3 day of June 2011. The Adjudicator determined that
Applicant Tenants application regarding deposiemgon was not upheld in
respect of the tenancy of the Dwelling. Subseqyeatvalid appeal was received
from the Tenants by the PRTB on thé"Hay of July 2011.

2. On the 2% day of July 2011 the PRTB constituted a Tenancipufal and
appointed John Lynch, Dervla Quinn and Jim Bridgeraa Tribunal members
pursuant to Section 102 and 168the Act and appointed John Lynch to be the
chairperson of the Tribunal (“the Chairperson”).

3 On the 2% day of January 2012 the Parties were notifiechefdonstitution of the
Tribunal and provided with details of the date,dgiand venue set for the hearing.

4. On the 1% day of February 2012 the Tribunal convened a hgaat 2.30 p.m. at
the offices of the PRTB, Floor 2, O’Connell Bridgeuse, D’Olier Street, Dublin
2.

2. Documents submitted prior to the hearingncluded:
PRTB file

3. Document submitted at the hearing:
The Respondent Landlord with the Appellant Teant’s consent submitted a copy
letter from The Post Mistress Newcastle P.O. datetd” February 2012.

4. Procedure:

The Chairperson asked the Parties present (andvtiieesses) to identify themselves and
to identify in what capacity they were attending thribunal. He confirmed with the
Parties that they had received the relevant papens the PRTB in relation to the case
and that they had received the PRTB document editiffribunal Procedures”.

He explained the procedure which would be followdtdht the Tribunal was a formal
procedure but that it would be as informal as wassible; that the person who appealed
(the Appellant) would be invited to present thease first including his witnesses; that



there would be an opportunity for cross-examinatimn the Respondent; that the
Respondent would then be invited to present hig,cagluding the evidence of his
witness, and that there would be an opportunitycfoss-examination by the Appellant.
He said that members of the Tribunal might ask tjes of both Parties from time to
time.

The Chairperson explained that following this, &ppellant and the Respondent would be
given an opportunity to make final a submission.

He stressed that all evidence would be taken oh aatl be recorded by the official
stenographer present and he reminded the Partesktiowingly providing false or
misleading statements or information to the Tridwmas an offence punishable by a fine
of €3,000 or up to 6 months imprisonment or both.

He also reminded the Parties that as a resultefHbaring that day, the Board would
make a Determination Order which would be issuethéoparties and could be appealed
to the High Court on a point of law only [referersmetion 123(3) of the 2004 Act].

He asked the Parties if they had any queries aheytrocedure. There were none.

Prior to the commencement of evidence on questipbinthe Tribunal the Respondent
Landlord said the correct Landlord was Brian KeDgra Kelly and Michael Kelly and
not just Brian Kelly and the proceedings were aneeratcordingly.

The Parties agreed that the tenancy commenced 6@&bber 2009 and terminated on
the 7" November 2010,the rent was €1200 per month arepasit of €1200 was paid by
the Tenants. It was also agreed that the rent whspaid to the date of termination.

The hearing commenced with the Appellant Tenaraséc
5. Submissions of the Parties:

Appellant Tenants’ Case:

The Appellant Tenant relied on his his claim asnsitted to PRTB (TS22 to TS25 on the
file).He said that the Respondent Landlord returB@0d0 of the deposit but retained €900
for ESB arrears.

He said ESB bills came to the Dwelling but as tiveye not addressed to him he did not
open them but forwarded them on to the Respondantlbrd. He confirmed he never
paid any ESB bills during the tenancy and had omerous occasions requested the
Respondent Landlord to sign over the ESB accoutihéoTenants names and he would
pay them, but this was never done.

He stated that the person in whose name the actoliable for the bills and if the bills
were furnished to him regularly he would have ghem.

The Tribunal referred him to clause 2.6 of theigtagreement dated 3tlay of October
2009 which the Tenants signed and under which #reaiits agreed “to pay promptly all
accounts for the supply of electricity...” but tAppellant Tenant denied liability as the
ESB account was not in their names.



Respondent Landlords Case

The Respondent Landlord said the Appellant Tenamse liable for ESB, never paid
anything towards the bills and believe that moentthe €900 he retained was due by the
Appellant Tenants. He referred to Invoices on ditel in particular TS50 which showed a
credit payment of €600 and a balance due of €42284ng a total of €1022.82 and they
only retained €900.

In cross examination the Appellant Tenant put ibitm there was never any reference to
ESB bills there were no bills issued in their naraed the account was not in their names
either.

The Respondent Landlord’s witness gave evidengawihg the ESB as per Invoice TS50
and took meter readings with the Appellant Tenarten they were leaving.

Respondent Landlord’s Submission:

The Respondent Landlord apologised for not havegagipts for ESB but only invoices.
He said the Appellant Tenants were liable for EGB were trying to get off paying on a
technicality. He said he was entitled to retain entitan the €900 but was prepared to
forget about the rest.

Appellant Tenants’ Submission:

The Appellant Tenant submitted the Respondent lcaddias not entitled to retain €900
of the deposit without furnishing a bill or recapHe denied liability for the ESB as there
was no bill in his name and also disputed thatehse made him liable for ESB bills.

6. Findings of the Tribunal and reasons therefar

Having considered all of the documents before gtuding the report of the adjudication
dated the 8 day of July 2011 and having considered the evidamesented to it by the
parties the Tribunals findings and the reasonstbeare set out hereunder:

Finding

The Tribunal FINDS that the Appellant Tenants @blé for ESB consumed during their
tenancy and on the evidence submitted same wouddaago come to at least €1022.82
(see TS 50) and on the balance of probabilitiemigely to be less than the €900 retained
by the Respondent Landlords from the deposit ammbrdagly the Appellant Tenants
Appeal must fail.

Reasons.

The Appellant Tenants are liable for ESB consumeand their tenancy whether or not
the ESB account is in their names. The letting ement dated 3'day of October 2009
and in particular clause 2.6 makes the Tenantselitdy all accounts for the supply of
electricity to the Dwelling. The Appellant Tenamtiee not liable to the ESB for same but
are liable to the Respondent Landlords.

7. Determination:

Ref: TR179/2011DR268/2011



In the matter of Feargal de Buiteleir and MeganG¥iabhlain (Appellant Tenants) and
Brian Kelly, Dora Kelly and Michael Kelly (RespontelLandlords) the Tribunal in
accordance with section 108(1) of the Residentaiahcies Act 2004, determines that:

— The Respondent Landlords are entitled to retainO€8D the €1,200 security
deposit towards ESB charges pursuant to clausef2lte letting agreement dated
31 October 2009 signed by the parties in respetitetenancy of the dwelling at
15A Isoldes Tower, Lower Exchange Street, Dublin 2.

The Tribunal hereby notifies the Private Residéntieenancies Board of this
Determination made on this 21st day of February2201

Signed:

John Lynch Chairperson
For and on behalf of the Tribunal.



