RESIDENTIAL TENANCIES ACT 2004

Private Residential Tenancies Board Tribunal

Report of Tribunal Reference No: TR168/2011/DR92/210l. Case Ref No: DR92/2011
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Tom Dunne

PRTB, Floor 2, O’Connell Bridge House,
D'Olier Street, Dublin 2.
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Nan Zhang (Tenant)

Claire Lane (Threshold representing Tenant)

Ruairi Holohan (Landlord)

Gwen Malone Stenographers



1. Background:

1. On 11" February 2011 the Tenant made an application ¢oRtivate Residential
Tenancies Board (“the PRTB”) pursuant to Sectiono¥&he Act. The matter was
referred to an adjudication which took place off Zgril 2011. The Adjudicator
determined that the dispute between the Tenanttlamd.andlord was outside the
jurisdiction of the Residential Tenancies Act 20ubsequently a valid appeal was
received from the Tenant by the PRTB dh Bily 2011. The Tenant in her appeal
stated that she strongly disputed the argumentsreamsbning in the Adjudicator’s
Report.

2. The Board at its meeting on™20uly 2011 approved the referral to a Tenancy
Tribunal of the appeal. The PRTB constituted aahey Tribunal and appointed
Henry Murdoch, Dervla Quinn and Tom Dunne as Trddumembers pursuant to
Section 102 and 10§ the Act and appointed Henry Murdoch to be theirgterson
of the Tribunal (“the Chairperson”).

3 On 16" December 2011, the Parties were notified of thestitution of the Tribunal
and provided with details of the date, time andueeset for the hearing.

4. On 17 January 2012 the Tribunal convened a hearin@&0am at the offices of
the PRTB, Floor 2, O’Connell Bridge House, D’Oltgtreet, Dublin 2.

2. Documents Submitted Prior to the Hearingncluded:

1. PRTB file.

Documents Submitted at the Hearing Included:

There were no further documents submitted at theinig.

4. Procedure:

The Chairperson asked the Parties present to fgethiemselves and to identify in what

capacity they were attending the Tribunal. The @iwmson confirmed with the Parties that
they had received the relevant papers from the PRRTBIlation to the case and that they had
received the PRTB document entitled “Tribunal Pchoes”.

The Chairperson explained the procedure which wbeldollowed; that the Tribunal was a
formal procedure but that it would be as informalwaas possible; that the person who



appealed (the Appellant Tenant) would be inviteghriesent her case first; that there would
be an opportunity for cross-examination by the Radpnt Landlord; that the Respondent
would then be invited to present his case, andttiere would be an opportunity for cross-
examination by the Appellant. The Chairpersaid that members of the Tribunal might ask
guestions of both Parties from time to time.

The Chairperson explained that following this, bB#rties would be given an opportunity to
make a final submission.

The Chairperson stressed that all evidence woulthken on oath and be recorded by the
official stenographer present and he reminded #rid® that knowingly providing false or
misleading statements or information to the Tribwmas an offence punishable by a fine of
€3,000 or up to 6 months imprisonment or both.

The Chairperson also reminded the Parties thatrasudt of the Hearing that day, the Board
would make a Determination Order which would beuéskto the parties and could be
appealed to the High Court on a point of law oméfdrence section 123(3) of the 2004 Act].

The Chairperson asked the Parties if they had amyies about the procedure. There were
none. The Parties giving evidence were then swarn i

5. Submissions of the Parties:
Preliminary Issue

The Chairperson said that the Appellant Tenantgsiag that the dispute between her and
the Respondent Landlord comes within the jurisdictof the PRTB and the Respondent
Landlord has a contrary view. The Chairperson #aad this would be the first issue to be
dealt with by the Tribunal as a preliminary isshbet without prejudice to its finding in that
regard, it would hear evidence on other facts iggrthe dispute.

Before inviting the Appellant Tenant to present lese as regards jurisdiction, the
Chairperson said that the Tribunal had read alldbeumentation submitted by the Parties
and it appeared that the following facts were fagtsn which the Parties were agreed:

(a) The arrangement, under which the Appellant Tenaotipied the Dwelling,
commenced on"October 2009 (TS 32).

(b) The rent was €400 per month and a deposit of €4@8 waid at
commencement (TS 32).



(c) The dwelling was a 2 bedded apartment to whichAgyeellant Tenant had
exclusive occupation of one bedroom and non-exatusccupation of all
the common areas, which she would share with whobad a right to
occupation of the second bedroom.

(d) The second bedroom was occupied by another ten&gptember 2010 for
about 4 months, and this person paid her rent ttirés the Respondent
Landlord.

(e) Apart from that period of 4 months, the only tenaotupying the Dwelling
for the 16 month period from"6October 2009 to February 2011was the
Appellant Tenant.

() The Appellant Tenant vacated the Dwelling off E2bruary 2011. The only
time the Respondent Landlord stayed overnighténDkvelling, prior to the
Dwelling being vacated, was on three nights in Baty 2011 prior to the
Dwelling being vacated and after the Parties wemispute.

The Parties signified that these were facts upoiciwtiney were agreed.

Submission of Appellant Tenant on Preliminary Issue

The Representative for the Appellant Tenant digpube Adjudicator's decision that the
tenancy did not come within the jurisdiction of tRRTB. She said that at the initial viewing
the Appellant Tenant had been told that this watause share”, that there would be a
second tenant, that she would have exclusive usebetiroom and would share the common
areas with the second tenant, that she would bendilve right to select the second tenant.
The Representative said that there was in factansetenant for a 4 month period and that
the Appellant Tenant did not object to this, anat tthe paid rent to the Respondent Landlord
who was always clearly her landlord.

The Representative said that section 48 of the 2@f24nade provision for multiple tenants
and they did not have to commence their tenantlgeasame time and that section 3 did not
exclude the application of the Act to a “house shar multiple tenants. She said that the
Appellant Tenant had exclusive possession of odedoen and joint exclusive possession of
the common areas. The exclusive occupancy was @xeluoccupancy against the
Respondent Landlord and outsiders. She said théevilwelling met the definition of a self-
contained residential unit. She said that the AppélTenant had been told that she could
find a second tenant and that when the Respondemdlard found one, that second tenant
had moved in with her consent. The Representatie that, in her opinion, it was not the



intention of the Oireachtas to exclude from the2@@t such a large group of tenancies as
typified by this one.

The Appellant Tenant in her evidence said thathste sourced the Dwelling by clicking on
“house sharing” on the Daft Internet site, as shated sharing and had previously shared for
7 years. She said that there were two bedroomsdoukle and one single) and the price was
the same for both. She said that the Responderdldrahhad asked her if she could find
someone to take the other room, and that if shé&dauat, that he would try to find someone
acceptable to her. She said that she was nevebydlde Respondent Landlord that they did
not have a landlord / tenant relationship.

She said that the Respondent Landlord’s post near@e to the apartment itself; it went to a

postbox upstairs and when it was full she wouldtacnhim by text message. She said that
she had contact with him on a few occasions eg wherheater was not working, but that

whenever he visited it was always with her permissvhich she would give by text message
eg when he came to collect one of his daughteys to when someone would come to view
the apartment.

Submission of Respondent Landlord on Preliminary Isue

The Respondent Landlord said that the arrangengehat with the Appellant Tenant did not
come within the 2004 Act. He said that he had jnesly lived in the apartment and it was
his home; his father was in an apartment abovesaie that the persons in the apartment
each had to have an arrangement directly with ie.said that they did not have joint
exclusive use of the apartment. He said that heusadof the apartment and had free access
to the apartment which he exercised. He said thaditi not have to give notice to obtain
access; he would not go in if there was a lighboif he could hear a shower running. He
instanced before the second tenant moved in, hendiidyet permission to show her the
apartment.

He said that all his possessions were in the agattrand his motor bike was in the back
yard. He said that he regularly visited to water phants. He said that on being advised by
text that he had “loads of mail” he went to therapant and his mail was on the sitting-room
table. This was denied by the Appellant Tenant whial his mail was never taken into the
apartment. She also said that she looked aftgulimts and she disputed his claim that all his
possessions were in the apartment — there weresonig books and some of his daughter’s
toys. She also said that she gave him permissiotexXtymessage to collect his daughter’s
toys.

The Respondent Landlord said that the Appellantaiemwas a lodger in a flatshare (TS 24
TM 13) and had an exclusive right only to a bedraomd consequently this was not a “self-
contained residential unit” as required by sectiaf the 2004 Act.



The Respondent Landlord cited two cases as a matéar his contention that the 2004 Act
does not apply to the arrangement he had with {hgelant Tenant: TRO8/DR378/2006 and
TR10/DR532 & 589/2006 Murphy v Flannery.

General Issues

The Chairperson said that if the Tribunal foundttlita had jurisdiction to make a
Determination in relation to the dispute, it apgekbthat the issues it had to deal with were:

(a) Was the Notice of Termination by the Respondentdl@amd a valid Notice in
accordance with the Act?
(b) Was there a breach by the Respondent Landlordsadliligations under the 2004 Act

The Parties agreed that the following were factsnuphich they were agreed:

(a) The Appellant Tenant was told by text message anphene by the Respondent
Landlord on " January 2011 that he was giving her one monthte@@s he was
going to rent out the apartment for €1000 per mahtis bills (TS23 — TM 7).

(b) As of the date of termination, the rent which haeib paid by the Appellant Tenant
was up-to-date, and there are no arrears of rent.

(c) The deposit of €400 had been repaid by the Resporidendlord to the Appellant
Tenant on 18 February 2011.

Appellant Tenant’s Case:

The Appellant Tenant said that when she receivedtte month’s notice ori"@anuary 2011
she was upset as the Dwelling was her home andiat@ good tenant and wanted to remain
on and she communicated this to the Respondentidrah('S 23 — TM8). He responded by
text message on T@anuary 2011 that she was due to move out ByFebruary and wanted
to know if she would be moving sooner, to which st&ponded that she was not moving out
(TS23-TM 9 and 10).

She said that on Z1January 2011 the Respondent Landlord entered thelliBg without
notice or permission when she was in her pyjanss, @sult of which, she wrote to him on
31% January 2011, stating that she intended to coatitau reside in the Dwelling and
requested that he give 24 hours notice if he irgdrtd enter the Dwelling (TS 29).

The Appellant Tenant said that when she returneédedwelling after work on the evening
of 9" February 2011, she opened the door and there aéight as the electricity had been



switched off. She said that with the aid of thestright when she opened the curtains, she
found her goods all bundled together on her bedrfloor, her bed was gone, the kitchen
door had been locked, as had the other bedrooms&tighat she went to the Garda Station
in Dun Laoghaire to report the matter and was adivte contact the PRTB.

She said that she was traumatised by what had hegdp&he said that she stayed that night
in the Kingston Hotel in Dun Laoghaire. The follaginight (18" February 2011) she stayed
in a friend’s living room and on the third night1{l February 2011) she returned to the
Dwelling to collect her belongings as she had kte&hby the Respondent Landlord that he
would have her belongings moved. She slept in titngsroom that night and the
Respondent Landlord stayed in the Dwelling alsa thight. She vacated the Dwelling next
day (12" February 2011).

Respondent Landlord’s Case

The Respondent Landlord did not deny the evideridden Appellant Tenant in relation to
final days before the Dwelling was vacated. He $aad as the arrangement he had with the
Appellant Tenant did not come within the remit b&t2004 Act and the PRTB, he did not
have to comply with the requirements of the 2004 @gregards notice for access or notice
of termination. He said that as the Appellant Teeas a lodger in a flatshare, he had given
her notice and when she had not complied with nioéite, he had moved in himself, which
he was entitled to do. He said that he had rembeedbed from her bedroom and put it in his
bedroom which he had then locked.

The Respondent Landlord alleged that some text agesswere missing from the papers
supplied by the PRTB along with the Notice of thébtinal hearing, but he was unable to
identify what was missing. The Representative figr Appellant Tenant said that there were
no omissions and that the text messages (TS 224)dere the same as had been submitted
at the Adjudication.

The Respondent Landlord also said that he had stegléhat the PRTB subpoena Kevin
Baneham to appear on his behalf at the Tribunag Thairperson confirmed that such a
request had not been brought to his attention,cagdrsnormally be the case, but that if it had,
he could have had some difficulty dealing withai, Mr Baneham is a barrister and appeared
at the Adjudication Hearing of this dispute for thppellant Tenant. He said that he would
have had a similar difficulty if he had had a resjfeom the Appellant Tenant for a subpoena
of the Respondent Landlord’s representative, ifalfead been one. In response to a question
from the Tribunal, the Respondent Landlord said tleawanted Mr Baneham present to give
evidence of conversations they had together. Thteufial pointed out that the Respondent
Landlord could not give evidence of what Mr Banehzad said to him (because it would be
hearsay, but he could give evidence of what he (the Redpat Landlord) had said to Mr
Baneham. The Respondent Landlord declined tothrgesvidence.



Following the close of the Tribunal, the Tribunaatned that such a request for a subpoena
had indeed been received by the PRTB off B&cember 2011 by email and due to an
administrative error had not been communicatechéoQGhairperson. The Tribunal is of the
view that the Respondent Landlord has not beerddisdaged by this administrative error,
as (a) the request would in all probability haverbeenied as possibly breaching lawyer /
client confidentiality, and (b) the Respondent Uandl declined to give evidence of his side
of the conversation when invited to do so by thiédmal.

6. Findings of the Tribunal and Reasons Therefor

Having considered all of the documentation befare including the Report of the
Adjudication datec®4™ April 2011, and having considered the evidencegméed to it by the
Parties, the Tribunal’s findings and reasons tlerafe set out hereunder.

6.1 Finding:

We find that the Tribunal has jurisdiction to hdélais dispute between the Appellant Tenant
and the Respondent Landlord.

Reasons:

(a) The Residential Tenancies Act 2004 applies to etdwelling’ which is the subject
of a tenancy, unless specifically excluded undeti@e 3(2) and 3(3). Adwelling’ is
defined under section 4(1) aspfoperty let for rent or valuable consideration as
self-contained residential ufiitThere is no definition in the Act ofsélf-contained
residential unit” other tharthat a“self-contained residential unit” includes the far
of accommodation commonly known as ‘bedsit’ accodatian”.

The Supreme Court has held that in interpretingdaan a statute, if the statute is
directed at the public at large, a word or expmssihould be given its ordinary or
colloquial meaningtnspector of Taxes v Kiernan [1981] IR 11¥is the view of the
Tribunal that the ordinary meaning o$€if-containetl as regards aunit means —
“containing within itself all parts necessary forngpletenessor put another way
“something which is complete on its own and doese&d anything elSeor
“constituting a complete and independent unit effits

(b) Consequently aself-contained residential uflitnust mean a unit which enables the
person residing there to have all the essentialdifimg ie for sleeping, washing,
cooking, toiletry and relaxing. The fact that thergon does not have axclusive
right to those facilities, does not render the less than aself-contained residential



unit”. In fact, the word éxclusivé appears in only one section of the 2004 Act ie
section 12(1)(a) which deals with the obligationtleé landlord to allow a tenant to

enjoy peaceful andekclusiveoccupation” of the dwelling. In our view the words
“exclusiveoccupation” have to be interpretedeasludingother persons who have no

right to such occupation, rather thaaxtlusiveoccupation” being necessary to create
a tenancy to which the 2004 Act applies.

We find as a matter of fact in this case, thatAlppellant Tenant had an exclusive
right to occupation of a bedroom and a non-exckusight to other rooms in the unit
ie bathroom, kitchen, and living room, which sheswequired to share with whoever
else might have a right from time to time to exolasoccupation of the other
bedroom. As the Appellant Tenant was paying rerthto Respondent Landlord for
this right, we find as a matter of law that therasva tenancy of adWwelling’ within
the definition of the 2004 Act as it was ageff-contained residential ufiitand
consequently the PRTB and this Tribunal has jucisah in relation to a dispute in
relation to the tenancy.

(c) This finding of law is supported by the provisionsection 4(1) that ‘&elf-contained
residential unit” includes the form of accommodatioommonly known as ‘bedsit’
accommodation”.The word ‘includes when used in a definition in a statute, has
been held to be a word of extension, so that tbaary meaning is given in addition
to the meaning in the extensiokitorney General (McGrath) v Healy [1972] IR 393
There is no definition of Bed-sit in the 2004 Act. However, the Irish Council for
International Students in their Guide for Interoatil Students (2012) in describing
the various forms of accommodation available italnd, state:

“ A bed-sit is essentially a single room unit whhsic cooking facilities (a
mini-kitchen area), a bed and some additional furai Toilet and bathroom
facilities are generally shared with the other ganus of the building though
there may be a self-contained shower”.

While in this Tribunal case, the residential unasanot a bed-sit, the inclusion in
the 2004 Act of “bed-sit” accommodation, clearlynimstrates thaexclusive
occupation to all parts of a residential unit i aorequirement to bring a tenancy
within the provisions of the 2004 Act.

(d) The case TRO8/DR378/2006 cited by the Respondemidlbed as precedent
supporting his contention that the arrangementatewith the Appellant Tenant was
outside the scope of the 2004 Act, is an incorrefdgrence, as it refers to a dispute
Ajayi v Byrne which did not involve jurisdiction. He other referenced case
TR10/DR532 & 589/2006 Murphy v Flannery is relevadbwever this Tribunal



believes that the law is not correctly interpretethe Murphy case for all the reasons
stated in (a) to (c) above.

(e) The Respondent Landlord claimed at the Adjudicatiearing that the Dwelling was
his primary residence and as such the tenancy wasded by section 3(2)(g). This
section provides that the 2004 Act does not apply tdwelling within which the
landlord alsaresides While the Respondent Landlord did not press ¢hagnm at the
Tribunal, he did state that all his possessiongwethe Dwelling. Consequently, for
completeness, we deal with this aspect.

The 2004 Act does not defineesides. In Deutsche Bank AG v Murtagh [1995 HC]
2 IR 122it was held that where the wordsrtlinarily reside$ appear in a statute but
are not defined, they should be interpreted in @taoece with their ordinary meaning
in the light of the general intention of the statutVe find as a matter of fact that the
Respondent Landlord stayed in the Dwelling for otllyee nights during the 16
month duration of the tenancy and this was aftendagiven notice that the Dwelling
be vacated by the Appellant Tenant and after he reatbved her bed from her
bedroom. We find, as a matter of law, that thissdoet constitute reside$ as
required by the 2004 Act and consequently any ckhiat the period of residing by
the Respondent Landlord brought the tenancy outeEleemit of the 2004 Act, fails.

6.2 Finding:

We find that the written Notice given by the Appelt Landlord to the Respondent Tenant by
telephone text on™7January 2011 requiring her to vacate the Dwelingne month was not
a valid Notice of Termination.

Reasons:

(a) The tenancy commenced ofi ©ctober 2009 and consequently dhApril 2010 this
became a Part 4 Tenancy, which would have entitledAppellant Tenant to a further
3 % years of occupancy.

(b) A Notice of Termination of a Part 4 Tenancy musbbegrounds specified in Section
34 of the Residential Tenancies Act 2004 and roostply with the form specified in
Section 62 of the Act and must give the notice qeespecified in Section 66 of the
Act. The Notice of 7 January 2011 from the Appellant Landlord does cuply
with these requirements (e.g. it is not in the faypecified in the Act and it fails to
state that any issue as to the validity of theaeotir the right of the landlord to serve
it, must be referred to the PRTB pursuant to sedi®(1)(g) of the Act).



6.3 Finding: We find that the Respondent Landlord was in bredcis obligation under
section 12 of the 2004 Act, which breach causetredis and cost to the Appellant
Tenant, in respect of which we award the Appelleeniant the sum of € 1,500 and this is
reflected in our Determination.

Reasons:

(a) The Respondent Landlord had an obligation undeticsed2(1)(a) of the 2004
Act to allow the Appellant Tenant to enjoy peacefnt exclusive occupation of
the Dwelling. We find that on fDFebruary 2011 the Respondent Landlord
illegally evicted the Appellant Tenant - (i) by rewing the bed of the Appellant
Tenant and placing it in the other locked bedrod(i);, by bundling her
possessions into a corner and (iii) by lockingkitehen door. This caused severe
distress and cost to the Appellant Tenant. Shedakbep in an hotel, get meals in
local restaurants, get accommodation from friemgisl move out her belongings
on 12" February 2011.

(b) We find as a matter of law that this was a seribtsach of the Respondent
Landlord’s obligations, which merit damages of €D,5

7. Determination:
Ref: TR168/2011/DR92/2011

In the matter of Nan Zhang (Appellant Tenant) aniR Holohan (Respondent Landlord)
the Tribunal in accordance with section 108(1) loé tResidential Tenancies Act 2004,
determines that:

— The Respondent Landlord shall pay the sum of €QLt6Ghe Appellant Tenant within
21 days of the date of issue of this Order beingatges for the unlawful termination of
the tenancy of the dwelling at 2 Clarinda Houseari@ta Park West, Dun Laoghaire,
Co Dublin.



The Tribunal hereby notifies the Private Residénfnancies Board of this Determination
made on this 17 day of January 2012.

Signed:

Henry Murdoch
Chairperson
For and on behalf of the Tribunal.



