RESIDENTIAL TENANCIES ACT 2004
Private Residential Tenancies Board Tribunal

Report of Tribunal Reference No: TR0O9/DR831/2011. &se Ref No: DR831/2010

Appellant Landlord: Walter de Kretser

Respondent Tenant: Peter Timmons
Keith Douglas
Fiachra Moloney
Stephen Muldowney

Address of Rented Dwelling: 482, South Circular Road,
Dublin 8
Tribunal: Tom Dunne (Chairperson)

Louise Moloney
Michael Farry

Venue: PRTB, Floor 2, O’Connell Bridge House,
D’Olier Street, Dublin 2.

Dates of Hearing: 18 February, 2011 at 10.30am.
Attendees:
For the Appellant: Walter de Kretser Landlord
Gillian Fox Landlord
For the Respondents: Keith Douglas Tenant
Paul Timmons Brother of Peter Timmons

In Attendance: Gwen Malone Stenographers



1

Background:

On 19 May 2010 the Tenants made an applicatmrthe Private Residential
Tenancies Board (“the PRTB”) pursuant to Sectiono¥&he Act. The matter was
referred to adjudication and on 8 November 2010attjadicator determined that the
Appellant Landlord shall pay to each of the Respotd enants the sum of €265.35
being a portion of the security deposit of €1,9@@dy the Tenants in respect of the
tenancy of the Dwelling plus €25 each in respedthefloss of the sum that should
have been returned to them at an earlier date. sesulently a valid appeal was
received from the Landlord by the PRTB on 22 Decen2®10.
The grounds of appeal being;
a. that the hearing was biased and the Landlord ckhiime did not get an
opportunity to present his evidence;
b. that the co-plaintiffs were absent and no signexips were presented,;
c. the Landlord claimed that valid invoices and staethwhich he produced to
the hearing were unfairly scrutinised and not atap
d. the Landlord claimed he lost rental income whilsh@ing the house back to
rental condition.

On 12 January 2011 the PRTB constituted a Tgnanbunal and appointed Tom
Dunne, Louise Moloney and Michael Farry as Tribumambers pursuant to Section
102 and 103of the Act and appointed Tom Dunne to be the cleasgn of the
Tribunal (“the Chairperson”).

On 27 January 2011 the Parties were notifiechefconstitution of the Tribunal and
provided with details of the date, time and venetefer the hearing being 2.30 pm on
18 February 2011 in the offices of the PRTB.

On 18 February 2011, the Tribunal convened #aihg at 10.30 am at the offices of
the PRTB, Floor 2, O'Connell Bridge House, D’'®©Btreet Dublin 2.

2. Documents Submitted Prior to the Hearingncluded:

PRTB file

3 .Procedure:

The Chairperson asked the Parties present to fgehmselves and to identify in what
capacity they were attending the Tribunal. The @mason told the Tribunal and the



Respondent that the Appellant Landlord was knowrhita and explained the relevant

circumstances. On behalf of the Respondent TenBatd, Timmons accepted the disclosure
and said that he also knew the Chairperson asu#t mfssimilar circumstances and he was
happy to proceed. The Tribunal assured the patigsthere was no question of bias for or
against either party or the Tribunal continuedhe Thairperson confirmed with the Parties
that they had received the relevant papers fronfPREB in relation to the case and that they
had received the PRTB document entitled “TriburrakcBdures”.

He explained the procedure which would be followed stated that that the Tribunal was a
formal procedure but that it would be as informalnas possible.

The Parties were then asked to take the oath fionaking any submissions and Keith
Douglas, Paul Timmons, Walter De Kretser and &illFox did so.

The Chairperson invited the Appellant Landlordebaut his case.

4. Submissions of the Parties:

Appellant Landlord’s submissions

The Appellant Landlord said that the tenancy enaledrriday 26 February 2010 and that he
tried to make arrangements to inspect the Dwelbingr to the day of termination but only

succeeded in doing so on the following day wheinbpected without the Tenants. He said
that he found the Dwelling to be in very poor caioehi and required a lot of cleaning and
some repairs which is why he withheld the deposit.

He said that the total of his claim was in excds840000 and the basis for this was set out in
the documents sent to the Tribunal and was suggdry this evidence which he provided in

the form of invoices and bills as well as phototpapHe stated that this damage included
damage to the sanded floors that was beyond nomeal and tear. The Appellant Landlord

also submitted a letter from his Estate Agent ateocondition of the Dwelling at the end of

the tenancy stating that it was not in a conditmbe let.

In his evidence the Appellant Landlord said thathlad rented the house on the basis of no
smoking but that smoking had occurred and thatetineas some resultant damage to a sofa
and also that smoke alarms had been removed.

Following questioning by Paul Timmons the Appeflaandlord agreed that the ceiling in

the kitchen had collapsed towards the end of thantey following work that was carried out

in the house which was necessitated by a pipehtmhburst and problems with the boiler but
said that this work had been completed properly.

The Appellant Landlord said that he has a prospedgnant lined up to take the Dwelling
but that this did not happen because of the camdiif the dwelling which required time to



sort out and that as a result he was out of pocket as he had a mortgage this was a serious
issue.

Tenant's Submissions

In their evidence the Respondent Tenant’s saidrthat the end of the tenancy the kitchen
ceiling had collapsed and just before that evebuest pipe had to be dealt with by the
Landlord who also had to replace the boiler. Theag shat these works were substantial and
required builders to work in the Dwelling which uéed in some marks on the walls and
other damage. The Respondent Tenants said thdalthaf the ceiling resulted in dust and
dirt throughout the Dwelling and the Tenants sutedithat some of the cleaning referenced
by the Landlord pertained to dust and dirt aridiregn the said works which was not their
responsibility.

The Respondent Tenants further said that therebbad a break-in at the Dwelling during
the tenancy which resulted in some damage whichheasy claimed for by the Landlord
and that they felt that this should be paid for @unhsurance.

The Respondent Tenants said that they had not figgplied with the materials needed to
maintain the garden and they would have done @usithad been done.

In their evidence the Respondent Tenants disputedotigins of the burns to the sofa
pointing out that the photographs showed that tiaexee covers that could be removed and
that these were pictures of the sofa with the cooélr

The Respondent Tenant also said that they had reshhawbracket that was attached to the
wall at the end of the stairs which was part ottanfy to provide for a safety gate for a child

and agreed they had removed the smoke alarms. séhéyhat smoking had taken place but
outside the dwelling. The Respondent Tenants aedetbtat they had removed the covers
from two smoke alarms which they stored in a clreshe hallway and said they had done
this because the batteries were not working.

The Respondent Tenants accepted that they wete fabportion of the utility bills and also
for the skip hire to remove some things left atehd of the tenancy but submitted that if the
Appellant Landlord had got in touch with them thewuld have removed these items
themselves. They also submitted that the amountahey charged and the time spent
cleaning and repairing was excessive given the wiwddved.

While the Respondent Tenants accepted that thaylgsipay for some oil they disputed the
amount involved.

The Respondent Tenants submitted that they didatiina fold up bed in the attic but this
bed was not broken and acknowledged that one b#tehad been replaced by the Appellant



Landlord during the tenancy but submitted thats thwas the Appellant Landlord's
responsibility.

In their evidence the Respondent Tenants saichttra¢ of them had been available to inspect
the dwelling with the Respondent Landlord whichytnew regret as they felt that if such an
inspection had taken place the dispute may not hasen.

5. Findings of the Tribunal and Reasons therefore

Having considered all the documents before it,udiclg the report of the Adjudication, and
having considered the evidence presented to ithbyRarties, the Tribunal’s findings and
reasons therefor are set out hereunder.

1. On the basis of the evidence before iffthieunal finds that an allowance of €80 should
be made to the Appellant Landlord in respect ofitine of the skip.

2.  The Tribunal finds that the tenancy was dae year and finds that an allowance of
€400 should be made to the Appellant Landlordespect of work required to the dwelling
over and above fair wear and tear which would ndynhee expected.

3.  The Tribunal finds that there is a confiicthe evidence given by the parties about the
state of the Dwelling at the end of the tenancye Thbunal finds that an amount of cleaning
would have been required as a result of the falhefceiling and that the Respondent Tenants
would have tried to minimise the cleaning neces#aityey had been given the opportunity.
The Tribunal will, therefore, allow only some ofetltost of cleaning but this has to be set
against the cost of the actual work done by FKeksztof and as a consequence will allow
half of this amount at €166.16.

4.  The Tribunal finds that the Appellant Laordl was unable to prove that the Respondent
Tenants were responsible for the gas bill but thatrespondent Tenants should pay €250 in
respect of the heating oil.

5.  The Tribunal finds that the bed furnishedttee Landlord was not the responsibility of
the Respondent Tenants and makes no allowanckisgor t

6. The Tribunal finds that the Appellant Laordl was unable to discharge the burden of
proof required to establish that the Appellant Teaahould be responsible for the Sofa.



6. Determination:
Ref: TR0O9/DR831/2011

In the matter of Walter de Kretser, Appellant Ladl and Peter Timmons, Keith Douglas,
Fiachra Moloney and Stephen Muldowney, Respondentiits, the Tribunal, in accordance
with section 108 (1) of the Residential Tenancies 2004, determines that:

The Appellant Landlord shall pay to the Respondemant the sum of €250.96 to each of
the Respondent Tenants by the 15 July 2011, linafd final settlement of the dispute
between them.

The Tribunal hereby notifies the Private Residénfenancies Board of this Determination
made on this 18 day of April 2011.
Signed:

Tddunne Chairperson
For and on behalf of the Tribunal.



