RESIDENTIAL TENANCIES ACT 2004 (the ‘Act’)

Private Residential Tenancies Board Tribunal

Report of Tribunal Reference No: TR39/DR284/2010.Ca Ref. No: DR284/2009

Appellant Tenant: Abdellatif Hassan
Respondent Landlord: Y
Address of Rented Dwelling: Z

(the ‘dwelling’)

Tribunal: Finian Matthews (Chairperson)
Gus Cummins
Mary H. Morris

Venue: O’ Loughlin’s Hotel, Main Street, Portlaoise, Co.
Laois
Date of Hearing: 23 April 2010
Attendees:
For the Appellant: Abdellatif Hassan (Tenant)

Abir Mohamed Hassan (Tenant)

For the Respondent: Y (Landlord)
X - Wife of landlord
Brendan McDonald (Solicitor)

Also in Attendance: Gwen Malone Stenographers.



1. Background:

On the 2% February, 2009 the Appellant Tenant made an amic for dispute
resolution services to the Private Residential fieres Board (“the PRTB”).

Pursuant to section 78 of the Act an Adjudicatoswppointed by the PRTB and a paper
based adjudication was held orf".Buly, 2009. The Adjudicator’s report dated"1Rily,
2009 including his Findings of Fact and Determioratin relation to the dispute, was sent
to both parties. The Adjudicator determined thatAppellant Tenant’s application for the
return of his security deposit in respect of theatey of the dwelling was not upheld. The
Adjudicator also determined that the Appellant Terghall pay the sum of €855 to the
Respondent Landlord within 7 days of the date sfiesof the Determination Order by the
PRTB, being compensation for the loss of one mantént arising from the failure by the
Appellant Tenant to give sufficient notice of higantion to vacate the dwelling that was
the subject of the tenancy between the parties.

Subsequently a valid notice of appeal was receiwedhe PRTB from the Appellant
Tenant on the ¥5December 20009.

The PRTB approved the appeal of the Appellant Teraand, in accordance with Sections
102 and 103 of the Act, constituted a Tenancy Trdband appointed Finian Matthews,
Gus Cummins and Mary H. Morris as Tribunal memb@&ise Board appointed Finian
Matthews to be the Chairperson of the Tribunal€“@hairperson”). On 3dMarch 2010
the parties were notified of the constitution of ffribunal, were provided with details of
the date and venue set for the hearing and wenddea with a copy of the Tenancy
Tribunal Hearing Procedures.

The grounds for the appeal before the Tribunauasnstited by the Appellant Tenant were
that; the Respondent Landlord had allegedly breacheddh&act between the parties by
not fixing leaking pipes for 5 months leading tondae to ceilings in 3 rooms;
psychological trauma had been caused to the Appell@nant’s children when the
plumber sent by the Respondent Landlord mentiohatithe ceilings might fall; he (the
Tenant) had incurred costs because of the neestloxate to alternative accommodation.
The Appellant Tenant also questioned the acceptahgeghotographs and information
given in his absence as evidence and maintainédttivas not possible in his absence to
prove that he was the cause of any damage to tbHiulyv

2. Documents Submitted prior to the Tribunal Hearng Included:

The PRTB case file.



3. Documents Submitted at the Hearing Included:

None

4. Tribunal Procedures

The Chairman welcomed the Parties to the Tribundlsaated that it had been established
to hear an appeal by the Appellant Tenant agaidstermination made following a paper
based adjudication held on"™13uly 2009 in the case of a dispute between theckant
Tenant and the Respondent Landlord in respect t@hancy at Z. He introduced the
members of the Tribunal to the parties.

He asked the Parties present and any witnesselemtify themselves for the record. He
confirmed with the Parties that they had received anderstood the PRTB document
entitled “Tribunal Procedures”. Both Parties canid that they had done so. The
Chairman said that he would be happy to clarify qugries in relation to the procedures
either then or at any stage over the course of tibeinal.

The Chairperson then explained that the Tribunsstated in its procedures, was not
intended to be very formal, but that the Partiestniollow any instructions given by the
Chair, that evidence would be given under Oath ffirrAation and would be recorded by
the stenographer present, who would be producitr@rescript of the proceedings. The
Chairman also stated that it was against the lavafiyone giving evidence to refuse to
take the Oath or Affirmation, to refuse to prodars document in his control required by
the Tribunal, to refuse to answer any question lputthe Tribunal, or to knowingly
provide materially false or misleading informatitm the Tribunal. He added that the
person/s who appealed (the Appellant/s) would heted first to present their case,
including the evidence of any witness; this wouddfdllowed by an opportunity for cross-
examination by the Respondent/s; that the Respadisdeould then be invited to present
his case, and that there would be an opportunitgross-examination by the Appellant/s.
He said that members of the Tribunal might ask tjmes of both Parties from time to
time. He also directed that neither Party shoutdriapt the other when direct evidence
was being given.

He also said that at the end of the hearing, HahAppellants and the Respondent would
be given the opportunity to summarise their evigenc

All persons giving evidence to the Tribunal werertlsworn in.

The Appellant Tenant was then invited to open hsec



5. Submissions of the Parties:
Appellant Tenant’'s Case:

On moving into the dwelling in June 2006, the Apgetl Tenants, over the first few
months of the tenancy, raised concerns with thep&eent Landlords in relation to
provision of carpeting on the stairs, a water swteand a shed for storage at the back of
the dwelling, which the Respondent Landlords shel twould look at. They also raised
the issue of a shower screen, but said to the Rdspbd Landlords that this could be put
on hold while the other matters were being attended\either the carpet nor the shed
were provided, while only a small water filter wigtged to one of the pipes in the kitchen.
The Respondent Landlords had also promised to geo&igrass-cutting machine and to
show the Tenants how to use it but this had neappéned.

About 18 months in to the tenancy the existing mstewer in the bathroom became very
noisy. A plumber called to replace the shower dad eemoved the side panel on the bath
to adjust piping. The Appellant Tenants believe the is when the leak from the upstairs
bathroom into the sitting room downstairs startétiey also maintained that in the
absence of the shower screen they had always wetd@round the bath to prevent water
that splashed from the bath from accumulating om flbor. The Appellant Tenants
confirmed that the leak in the downstairs area ttwk form of staining on the ceiling
which gradually spread in to other rooms. No wdéakage into the downstairs area
occurred.

In early June 2008 the Appellant Tenants calledRéspondent Landlords about the leak.
About 2 weeks later, Y came to the house with anpler. The plumber examined the
ceilings and said to Abir Mohamed Hassan, in frohtheir children, that the leak was
serious and the ceiling could collapse. The Respatstsolicitor objected to this evidence
on the grounds that it was hearsay, in the absehttee plumber to give direct evidence.
Although what the plumber said caused a lot ofsstifer their children in particular, the
Appellant Tenants were about to leave for a two timdmeak in Sudan and re-assured the
children that everything would be fixed when they lgack to Ireland.

When they came back from Sudan in September, ihaydf that nothing had been done
and the water staining had spread. The Respondeamtidrds brought another plumber to
the dwelling then and tried to re-assure the Ten#mt the ceiling was not dangerous.
However, the Appellant Tenants told the Landlotust they had no choice but to leave
the dwelling as soon as they could. They were ltglthe Landlords that they would have
to serve notice of termination and did so 8hS@ptember 2008. They left the dwelling on
28" or 30" September or possibly some 3 or 4 days before that

In early October the Respondent Landlords askedppellant Tenants to meet them at
the dwelling to hand over the keys. The Landloftnked the Tenants for keeping the



house clean and tidy, but advised them that theyldvoot be getting their deposit back
because of their failure to give the requisite tmmnths notice.

In response to questions from the Tribunal the AppeTenants said that when their first
12 month fixed term lease they signed a seconetJeagen though they had issues with
the tenancy, because they felt that there welepstispects at that stage that these issues
would be addressed. They had declined to signrd fease in June 2008, however,
because it was clear by then that nothing more gaasg to be done to address their
concerns.

In cross-examination by the Respondent Landloras Appellant Tenants agreed that they
had signed their first lease freely, having presi@xperience of letting arrangements in
Ireland. The Appellant Tenants did not agree thatd was a requirement in the lease to
keep the garden tidy and well-tended included gcasiing. They agreed that neither the
first or second lease they signed required thatspeyific issues in relation to the dwelling
be addressed. They also had not considered firadtaghative accommodation when they
signed the second lease. After the first 12 moe#ise¢, they had agreed to stay on for a
further period in the dwelling because the issyesouhen had not been serious enough to
warrant their ending the tenancy. They also agtkatithey had not referred any issue to
the PRTB during the course of the tenancy. The AppeTenants also said that after the
leak occurred in June 2008, they stayed in thedfmrsa further two weeks because they
did not have sufficient time at that stage to fadternative accommodation. When they
came back from holidays in September they stayea fiurther month because this was
the time it took to arrange alternative accommauatatirfhe Appellant Tenants added that
they could not afford to move to a hotel as an gerecy measure. They also said that the
second plumber arranged by the Respondent Landh@d ot allayed their fears arising
from what the first plumber had said. They added they had done everything they could
to prevent overspills of water from the bath acclatig on the bathroom floor. They
denied that either they or anyone known to thempgaatially painted over water stains on
the ceiling or had used grout to cover up otherksatsewhere in the house.

Respondent Landlords’Case

The Respondent Landlords stated that the firsttbaly received from the Tenants about
the leak from the bathroom was around' 18 20" June 2008. Y found a plumber in the
Yellow Pages and brought him to the house that sgeye She emphasised that she had
not waited two weeks before acting on the mattée plumber examined the bathroom
superficially and turned on all the taps, but theas no sign of any leakage from the pipes
or blockages in the outflows. There was a littlengaess in one corner of the bathroom
floor. The ceilings in the rooms below the bathroasere dry to touch. Y felt that the
plumber was scare-mongering in the circumstancesshe was particularly unhappy that
he had done this in front of the Tenants’ children.



Having considered the matter further, the Respandandlords decided to get a second
opinion and arranged for another plumber to catht house either on 93or 24" June.
The second plumber assured the Appellant Tenaatsthlere was no leak in the water
system, that the staining in the downstairs ceslimgs being caused by water seeping
down from the upper bathroom floor and that thews wo structural damage to the
ceiling. During the inspection by the second plumbeme water had been seen on the
bathroom floor. The Respondent Landlords added d@hahe outset of the tenancy the
Tenants had specifically requested them not tarpat shower screen, so that they could
remain close to their children when bathing them.

The Respondent Landlords also stated that theifidstation the Appellant Tenants had
given them of the distress caused to their chilédiea result of the first plumbers visit was
when the Tenants told the Landlords in Septemlarttiey were leaving. At that point the
Landlords said that the Tenants would have to Ipeit decision to terminate the tenancy
in writing. When the Tenants did so they gave thadlords 20 or 21 days notice rather
than the 56 days they were entitled to.

The Respondent Landlords said that they had dedidecttain the Tenants’ security
deposit because of the inadequate notice of tetrnmand because of damage that had
been caused to the dwelling beyond normal weaiteanrd That damage included a dent in
a newly purchased fridge door, a number of eleaatrsockets had been damaged as a
result of using two pin plugs in three pin sockatsumber of dining room chairs had been
heavily stained and had to be re-upholstered, stamthe walls had been covered with
grout and the walls had to be sanded in prepar&tiopainting. A number of items also
had to be installed or replaced including a shaseeeen, shower head and mattress. Paint
and related accessories were also required asawdiles, grout and bath sealant for the
bathroom and utility room. A number of kitchen dmathroom items were also missing.
The Appellant Landlords stated that the total cdbiesy were claiming for repairs,
decoration and replacement, above normal wear @ddame to €965. They were not
claiming for labour, as Y took two weeks off work ¢arry out the necessary remedial
works himself. They also confirmed that no strugkworks to the downstairs ceilings
were necessary.

After the remedial works had been carried out thesk was advertised for re-letting but
was not re-let until January 2009.

On cross-examination by the Appellant Tenants, Respondent Landlords agreed that
there was no seal to the side of the bath, thaé tiwvas no glass screen, Ilstdated that the
bathroom was still fit for purpose, if the showertain was used properly. Thetated
that when the mixer shower was replaced, the sahelpivas not sealed but this was not
relevant as it was only there for cosmetic purposes

Asked why they had not invited the Appellant Tesat attend when they inspected the
dwelling in detail for damage and took photograptisvarious items, the Respondent



Landlords, stated that they were reluctant to ddodowing heated exchanges that had
taken place when the parties met previously to lved the keys.

The Chair thanked both parties for attending andsad them that following the hearing
the Tribunal would make its Determination in redatthe dispute and would notify the
PRTB of that Determination. He added that the Detgation Order of the PRTB would
decide the issue between the parties and coul@eated to the High Court on a point of
law only.

The hearing concluded at 1.30 p.m. approximately.

6. Findings of the Tribunal and reasons therefor,

Having considered all of the documentation befdreincluding the Report of the
Adjudication dated 13 July 2009 and having considered the evidence ptegdo it by
the parties, the Tribunal’s findings and reasoesdfor are set out hereunder.

The Appellant Tenants and the Respondent Landiemtered into a 12 month fixed term
tenancy on %' June 2006.

The rent payable was €820 per month and the Apyellanants paid a security deposit of
€820.

The contractual conditions under which the leass watered into did not require the
Respondent Landlords to provide a stairs carpetutside storage shed, a water softener
or any other items requested by the Appellant Tenaiter the tenancy commenced.

There was a direct conflict of evidence betweenphagies on the issue of providing a
screen for the shower over the bath in the updbaitisroom. The Appellant Tenants stated
that they specifically requested this, althoughythgreed it could be delayed until the
other issues they had raised were addressed. TogoR#ent Landlords said that the
Appellant Tenants told them in strong terms thayttlid not want a shower screen fitted.

The tenancy was a Part 4 tenancy in accordancethgtprovisions of the Act.

The Appellant Tenants and the Respondent Landlotered into asecond Lease on ¥
June 2007 at an increased rent of €855 per momhid t8rm specified in theecond Lease
was 6 months, although the Respondent Landlorde weder the impression that the
specified term in this second lease was 12 months.

The second lease did not require the Respondertidias to provide any specific items
in the dwelling.



In June 2008 the Appellant Tenants were offeredira tLease for a fixed term of six
months which they refused to sign.

The Tribunal finds that water damage in a downstaom was reported by the Appellant
Tenants to the Respondent Landlords in the thirékwef June 2008 and that the
Respondent Landlords responded to this report amtéer of urgency, arranging for a
plumber to visit the property on the same day, fandh visit by a second plumber a few
days later on 230r 24" June.

While neither plumber attended to give evidence, Tmibunal finds on the evidence
before it that there was no leak in the upstaireenvsystem and that the most likely cause
of the water damage on the downstairs ceilings seepage of water resulting from
overspills on the floor when the upstairs bath wasse.

The Tribunal considers that the Appellant Tenants Respondent Landlords must share
the responsibility for the escape of a certain amofi water from the bathroom floor onto
the downstairs ceilings. Aware that the Appellargndnts had young children, the
Respondent Landlords should have taken the preceuti approach of insisting on fitting
a shower screen to the bath. The Appellant Temaot& also accept that a shower curtain
as opposed to a screen meant that overspills afrwatre inevitable when the bath was
used and that it was unlikely that the escape oéma to the ceilings below the bathroom
could be avoided completely.

The Tribunal is satisfied on the evidence befor¢hét the damage to the downstairs
ceilings was relatively minor in nature and tharéhwas no structural damage.

The Tribunal finds that the Appellant Tenants hélkel dwelling under a periodic month to
month tenancy from the date of expiry of the sedeade on 1st December 2007 until the
date they vacated the dwelling.

For the avoidance of doubt the Appellant Tenardsdaemed to have vacated the dwelling
on 28" September 2008, with the rent paid up to and dinty30" September, 2008.

The Appellant Tenants were in continuous occupatiaine dwelling for a period of more

than 2 but less than 3 years and were obliged uhdgorovisions of section 66 of the Act
to give 56 days to the Respondent Landlords ofr timéention to vacate the dwelling,

unless the tenancy was being terminated by reagdheofailure of the Landlords to

comply with any obligations of the tenancy.

The Tribunal finds that there was no failure on pagt of the Respondent Landlords to
comply with the obligations of the tenancy in tbase.

The Appellant Tenants wrote to the Respondent lcaddlon 8 September 2008 stating
that they had no option but to move out of the timglas soon as possible.



This was not a valid Notice of Termination in thitadid not comply with Section 62 of the
Act. The Appellant Tenants are deemed neverthdledsave given 21 days notice of
termination i.e. from 9 September 2008 to the 3@eptember, up to which date the rent
was paid.

If the Appellant Tenants had given the requiredi&gs notice on'® September 2008, this
would have expired on"“November 2008.

As the dwelling was not re-let until January 200®% Respondent Tenants are entitled to
retain the deposit as it is less than the amourneof foregone for the period froni'1
October 2008 to"2November 2008. They are also entitled to recéreen the Appellant
Tenants the balance of rent foregone for such gehat is not covered by the deposit.

The rent foregone by the Respondent Landlordshieiperiod I October to # November
has been calculated by the Tribunal on the basismmbnth and 4 days rent. On the basis
of a monthly rent of €855, one day’s rent has besaulated as €28.11. One month and 4
days rent amounts therefore to €855 + €112.44, lwiecequal to €967.44. Having
deducted the deposit of €820, the Appellant Tenamist therefore pay the balance of
€147.44 to the Respondent Landlords in respecemtf foregone for the required notice
period of termination of the tenancy.

The Tribunal has reviewed the Respondent’s claintéonpensation to the value of €965
in respect of repairs, re-decoration or replaceroétite fabric, fixtures and miscellaneous
items in the dwelling and has determined that thpeNant Tenants shall pay €185 to the
Respondent Landlords in respect of the replacermaebiroken electrical sockets (€80),
contribution to replacement of mattress (€50) amdtribution to replacement of missing
kitchen and bathroom items (€55).

The Tribunal finds that the remaining matters fohiakh the Respondent Landlords
claimed compensation were either attributable tamabd wear and tear in the
circumstances of the particular tenancy or relatednprovements to the dwelling for
which the Appellant Tenants cannot be held liable.

7. Determination

Ref: TR39/DR284/2010
In the matter of Abdellatif Hassan (Appellant Tet)aand Y (Respondent Landlord) the
Tribunal in accordance with section 108(1) of thet, Aletermines that:

1. The Appellant Tenant’'s application for the retufrhis security deposit in respect
of the tenancy of the dwelling at Z is not upheld.



2. The Appellant Tenant shall pay the sum of €147al4he Respondent Landlord
within 14 days of the date of issue of the deteatiam order by the PRTB, being
compensation in the amount of €967.44 in respetdss of rental income for the
period for which statutory notice of the terminatiof the tenancy was required,
less the deposit of €820 justifiably withheld bg tRespondent Landlords.

3. The Appellant Tenant shall pay the sum of €185h® Respondent Landlord
within 14 days of the date of the determinationeordby the PRTB, being
compensation for costs incurred by the Respondemdlord for repairs and
replacement of fixtures and contents of the dwellgither missing or damaged
beyond normal wear and tear.

4. The total sum payable by the Appellant Tenant eoRespondent Landlord under
2 and 3 above shall be €332.44

The Tribunal hereby notifies the Private Residéntieenancies Board of this
Determination made on this‘i@lay of May 2010.

Signed:

Finian Matthews — Chairperson
For and on behalf of the Tribunal.



